
OUT OF ALL PROPORTION

Child Torture Survivors, Barriers and Bridges to Human Rights 

Thank you very much for giving me the opportunity to speak to the Human Rights Lawyers Association this evening.  

Kathryn Cronin has already talked in detail across a wide range of issues in working within a  family, asylum and immigration law framework, and about the procedural guarantees afforded by the Convention on the Rights of the Child and Article 8 of the European Convention on Human Rights  

I am going to cover some of the same ground but focus on a more specialist area of work with (if that is at all possible) an even more vulnerable group of children. I am concerned specifically, with the rights of child survivors of torture and their treatment both in a national and international legal and protection sense and also in a child psychological, welfare and developmental sense.

The organisation I am privileged to work for, The Medical Foundation for the Care of Victims of Torture sees over 300 children a year , unaccompanied or with their families, for assessment, psychological therapy and medical treatment and the preparation of expert medico-legal reports for mainly refugee determination procedures and appeals but also, to a lesser extent for care proceedings, civil claims and higher appeals.

 We document the physical and psychological effects of torture and help people to re-build their lives. It should go without saying, that our work is based on an understanding that the practice of torture is a gross abuse of human rights which is never justified in any circumstances and that its perpetrators should be brought to justice.

It is also based on an understanding that:

to undergo such violence is an extreme and destructive experience

that it attacks people’s sense of identity, dignity and humanity, and can affect their capacity to form trusting relationships and

that it can have long term effects on people’s lives physically and psychologically

We know that the people we are able to see are just the tip of an iceberg and particularly in child asylum work, that many, even most, children fail to be identified as torture survivors, let alone recognised as refugees by the state officials charged with the duty to assess and decide their claims . This is due in large part to institutionalised failures and deliberately restrictive policies and for lack of provision of resources to recognise and meet their often complex care and health needs. 

That the Immigration and Nationality Directorate (IND) has been described as "not fit for purpose", came as a surprise only in so far as the criticism came from its own Secretary of State (John Reid M.P)
.  

In total there are an estimated 30,100 asylum seeking children across England and Wales, of whom 10,900 are unaccompanied children cared for within  the “looked after” system.
 However, there are no records kept of how many children are torture survivors. Until a  system is put in place to record information of this nature it is impossible for the UK  to accurately report to the UN Committee on the Convention on the Rights of the Child as to how well (or otherwise) it is meeting its obligations to torture surviving children
.

The latest government statistics
 record that last year (2005) there were 2,965 applications for asylum made by unaccompanied children 90% of which were refused. 15 % were rejected outright, 5% were recognised as refugees, 1% were granted humanitarian protection but the vast majority, 69% were granted discretionary leave to remain until they reach 18 years old, on the basis of current policy not to return children to their country of origin unless the Home Office can be satisfied that there are adequate care and reception arrangements available to them when they get there
.  A further 4200 dependant children were recorded as forming part of a principal  adults asylum claim in 2005
.

In contrast,  to unaccompanied children, more adults with dependants were recognised as refugees (7%) and a further 8% were granted other forms of subsidiary protection leave, 84% were refused outright.
 

17% of refused asylum decisions appealed to the Asylum and Immigration Tribunal were allowed at the first instance hearing
  No separate figures are provided to show the success rates of child asylum appeals.

Child refugee recognition rates in the UK are lower than for adults despite the United Nations High Commissioner for Refugees guidance to governments that “whilst there is no special provision in the 1951 Convention regarding the refugee status of persons under age” …“ status must be determined according to the degree of [the child‘s] mental development and maturity” and “the well-foundedness of the minor’s fear… may call for a more liberal application of the benefit of the doubt”.
  A child centred determination process ought, one might reasonably think, to produce at least as many if not more initial positive decisions than  as for adults.

One reason paradoxically for this is that because the "leave to 18" policy provides a minimum standard of general protection for most unaccompanied children, the general  application of it has in consequence, I would argue, been detrimental to the proper assessment of individual child refugee claims and as a result militates against  the identification of serious harm to children, including survivors of torture. It has led to some less than adequate legal representation, on the premise that child claims are the easiest to obtain some form of status with the least preparation, rather than the high standards of representation and judicial consideration, by comparison, which pertain in public children law proceedings. The Legal Services Commission is now seriously considering the mandatory accreditation of child asylum law practitioners.

Government emphasis on the enforcement of removals means that dependant children of failed asylum seeking families are being detained
 and removed in growing numbers. The “removals to failed asylum claims” ratio rose from an estimated 21% in 2003 to 44% in 2005/6
, and the development of forced removal programmes for unaccompanied children is now a stated part of the Home Office 5 year asylum and immigration strategy.
 Plans are now advanced for the removal of children to Vietnam, and also Albania, the DRC and Angola contemplated. You have already heard of individual  child removals from Kathryn. I have been involved recently in challenges to the removal of children to Afghanistan and to Iraq. Both of which are highly unstable and dangerous environments for children, by any objective measurement. 

The child removals strategy is in part the Home Office’s response to its own perceptions of “pull factors” inherent in a blanket discretionary leave to 18 policy and to the cost of maintaining children in social services care. It is built predominantly on the  premise that it is in the best interests of the child to be in their country of origin. 

Now, with the Home Office very publicly re-focussing its "purpose" on enforcement of immigration controls, I would instead ask the question - is that purpose fit for children? 
With that thought uppermost in mind I want to look at the way in which international human rights obligations may help to redress the imbalance in favour of the torture surviving child.

The current UK immigration and asylum jurisprudence on Articles 3 and 8 of the European Convention on Human Rights has essentially developed through adult asylum and human rights cases. The Courts have repeatedly raised the threshold required to substantiate a violation of Article 3 ECHR and have effectively allowed the state  a very wide margin of appreciation on matters of immigration control in assessing the proportionality of interference in family and private life.

Lord Justice Sedley  introduced a floodgates argument (in relation to an adult HIV/AIDS, access to health treatment case, ) in ZT v Secretary of State for the Home Department
  when he said,

“It is the sheer volume of suffering now reaching these shores that has driven the Home Office, the Immigration Appellate Authority and the courts to find jurisprudential reasons for holding that neither Article 3 nor Article 8 can ordinarily avail HIV sufferers who face removal. Only cases which markedly exceed even the known level of suffering […]  now qualify for protection.” ( my emphasis) 
and 

“We have in consequence had to set the bar in both Article 3 and Article 8 cases unusually high for removal cases. […] just as the Convention has grown through its jurisprudence to meet new assaults on human rights, it is also having to retrench in places to avoid being overwhelmed by its own logic. If what result are rules rather than law, that may be an unavoidable price to be paid for the maintenance of the Convention system. One had much rather it were not so.”

Lord Bingham of Cornhill in R v. Secretary of State for the Home Department ex parte Razgar
- held that, 

"Decisions taken pursuant to the lawful operation of immigration control will be proportionate in all save a small minority of exceptional cases, identifiable only on a case by case basis."
Mr Justice Munby  in a 2004 lecture for the National Youth Advocacy Service  whilst setting out what may be considered to be a masterclass on taking proper account of children’s rights, nonetheless accepted that “asylum seeking children are only just starting to be thought of in a family law context”  but that, “in cases of this kind both the Strasbourg jurisprudence and the decisions of our domestic courts are at one: the interests of the child, although they plainly have to be taken into account, are neither paramount nor primary. There is a balancing exercise in which the scales start even” .

It is within these restrictive interpretations of individual human rights that  torture surviving children find themselves (or at least their lawyers)  arguing for international protection and against removal.

 I cannot profess to a single, original thought on this subject - all that I raise here tonight is the hard work of others, but I do think that there is real scope for the expansion and application of those arguments in child asylum and human rights law in a way which more effectively incorporates the rights won for children by the creation of the UNCRC.

The UN Convention on the Rights of the Child (CRC)  is a relatively new but near universal Treaty (1989). It is the most widely and rapidly ratified of all treaties
 but still very much a legal tool in its infancy, particularly in the interpretation of the Refugee Convention, the ECHR, our domestic asylum law and policies and The UN Convention Against Torture..

I will therefore look at the problems and potentials of the Convention in formulating a more appropriate framework for the assessment of the protection and welfare needs of child victims of torture and other serious harm. 

Torture is in the zeitgeist of our times. It is a much contemplated word , most recently considered again in the House of Lords, in A & others v SSHD, on the absolute nature of the prohibition against torture and the admissibility of information so obtained 
; and a new US manual setting out the boundaries of what may be lawfully done during interrogation in the so called “war on terror”
. It is never out of the media spotlight but almost always without reference to children.
Yet children are also and frequently torture victims, directly and indirectly. Forced to carry out unspeakable atrocities to save their own lives, raped as a matter of routine
, witness to the violation and murder of their parents, relatives and communities
, orphaned and displaced. 

The Organisation Mondiale Contre  la Torture (OCMT) emphasised the Committee on the Rights of the Child’s recommendations of September 2000 in their 2001 Tampere conference conclusions
, when it called for 

"a review of the application of the existing definition of torture
 to take into account more adequately the special characteristics of children" 

And thereby for Article 37 (1) of the CRC, prohibiting torture of children, to be based on a more child appropriate definition than understood within Article 1 of CAT.

The Special Rapporteur on Torture, of the UN Commission on Human Rights as long ago as 1996 said that " this necessity derives from the consideration that children are necessarily more vulnerable to the effects of torture and, because they are in the critical stages of physical and psychological development, may suffer graver consequences than similarly ill-treated adults". 

In short, the differences are based on 3 key elements of the Article 1 CAT definition - pain and suffering, official involvement and intentionality
. “Our understanding of torture must therefore be sensitive to the vulnerability of the child through considering a lower threshold of pain for young children”
 , whilst at the same time recognising that childhood spans all ages to 18 and that pain and suffering will be felt differently at different ages of understanding and maturity. Generally the threshold for pain and suffering for children is accepted as lower than for adults.  

Applying such an approach to the assessment of the evidence of harm suffered by an individual child whether in the context of their refugee claim or an ECHR claim under Article 3 or 8 is vital to an understanding of where the legal threshold is crossed that would constitute a violation of those rights if returned. That is why it is especially vital that child psychologists and paediatricians are instructed as early on in the asylum process as possible and why no return should be contemplated without the assistance of similar expert assistance on the matter of psychological recovery. 

One of the biggest obstacles to these children’s rights is that in ratifying the Children's Convention the UK entered a reservation generally, preserving the primacy of immigration controls over the the rights established by the CRC, not least, the best interests requirement of Article 3 CRC.  Government has argued that its reservation does not interfere with its Article 22 duties towards child refugees and indeed where children are recognised as such, the UK's policies and practices in both protection and rehabilitation terms are able to meet these duties. But arriving at the protection decision without a best interests assessment, based on adult refugee determination standards, without  procedures capable of identifying the special vulnerabilities of each individual child undoubtedly fails a large majority of children contrary to Article 22.. The failed asylum seeking child ( 94% in 2005) cannot benefit from the recovery measures required by Article 39 as a matter of right. She is denied recognition as a  victim of torture, permitted to stay, but with the threat of removal high on the horizon. If forced returns commence soon, as we expect, the threat will become an immediate possibility. The draft process to determine whether a child can be forcibly removed will include an "inter-agency planning meeting" at which the best interests of the child will be considered with social services but where the Home Office, as chair of that planning conference reserves the right to overrule a social services conclusion that it would not be in the best interests of the child to be returned.  

A written legal opinion in 2001 by Nicholas Blake Q.C. and Sandhiya Drew for Save the Children
 concluded that the reservation against the Convention is unlawful and offends against the Vienna Convention on the Law of Treaties. The UK Parliament's Joint Committee on Human Rights
 shared the same concerns, as did the Committee of the CRC
  . The  Joint Committee found that the reservation, ‘read literally would allow the Government to dis-apply the CRC rights so far as they relate to people who are subject to immigration control. In our view, that would be incompatible with the object and purposes of the CRC, and so would not constitute a valid reservation’. 

 Despite regular calls for the reservation to be withdrawn, government resists - most recently in June 2005  -when the then Immigration Minister Tony McNulty MP wrote 

“ the government has no plans to withdraw its reservation to the UNCRC, we don’t believe that the reservation means asylum seeking children are treated with any less regard to their welfare. IND takes its responsibilities towards the children it encounters extremely seriously and has due regard to its obligations under the UNCRC in the formulation of policy and processes affecting children”
 

And indeed there are areas of progress and for optimism.

Firstly, the government itself is heading (albeit coyly) towards a fuller recognition of the applicability of the CRC for children subject to immigration control, - its Asylum Policy Instruction's on Children (para 4) now state that:-

It is ... IND's policy to seek to adhere to the principles contained in the Convention where possible, subject to the need to maintain an effective immigration control. In particular caseworkers should  bear in mind the core principles of best interests, the right to participation and non-discrimination...The best interests of the child should be considered in all actions taken by IND, and may mean balancing conflicting rights or interests. In practice this means that children/young people should have a timely resolution to their case, in order to provide some certainty about the future.
A little short on its understanding perhaps, but progress all the same. And as it is now a matter of published policy, I would suggest that IND must articulate its detailed  reasoning relevant to the individual case where it departs from CRC principles in favour of immigration control. In particular to show how it complied with its own instructions that “The best interests of the child should be considered in all actions”. Failure to do so in Reasons For Refusal Letters should be challenged by inclusion in Grounds of Appeal. 
Other small but positive changes have happened. Section.1 of  the Children Act 2004 creating England's first Children's Commissioner, requires him to have regard to the CRC. This is I think, (although I stand to be corrected) the first direct embodiment of the CRC in domestic statute
. 

Whether the Children's Commissioner chooses to take the same view of the reservation as the JCHR  is as yet unknown, but so far his willingness to speak forcefully on behalf of detained and torture surviving children auger well.

Whilst it is accepted that the CRC is applicable to domestic law as far as it forms the interpretive jurisprudence of the ECHR (see T & V v UK (2000) 
  there is little of direct reference to asylum seeking children's rights.

One recent case though shows more willingness on the part of the courts than my earlier pessimism suggested.

In ID & Others v The Home Office
 the Court of Appeal recently addressed the applicability of the CRC in a civil claim for damages arising out of the unlawful detention of children and their families in the Oakington, Yarls Wood and Harmondsworth immigration detention centres. 

Incidentally, and in contrast to Lord Justice Sedley's arguments on the need to protect Article 3 ECHR from overuse by those individuals seeking to rely on it, Lord Justice Brooke said "If an immigrant has been deprived of his liberty by unlawful executive action, he should not be denied access to the courts by recourse to floodgates arguments..." 
  

More importantly, he held that "If a court judges that in making his decision to detain, an immigration officer failed to take into account matters of material significance (viz he has overlooked relevant features of internal policy or paid no regard to the fact that the prospective detainee is a child protected by Article 37 (b) of the UNCRC, then he will have strayed outside his wide ranging powers" 
 

There is no clarifying consideration of the reservation in his judgment as Lords Justice Thomas and Jacob simply concurred, but failure to consider the CRC (at least for Article 37 b rights) must now be considered unlawful.

From 10th October 2006 the "EU Qualifications Directive"
 must be transposed into UK law . It brings with it incorporation of  The Charter of Fundamental Rights of the European Union
 and a requirement for a Best Interests consideration
 based fully on Article 3 of the UNCRC. 
Article 24 of the Charter borrows from and amalgamates a number of CRC rights and is according to its explanatory notes based on the CRC
:-

Article 24 

1.
Children shall have the right to such protection and care as is necessary for their well-being. They may express their views freely. Such views shall be taken into consideration on matters which concern them in accordance with their age and maturity.

2.
In all actions relating to children, whether taken by public authorities or private institutions, the child's best interests must be a primary consideration.

The Qualifications Directive is signed by the UK without reservation and legal argument I would suggest may now be fully deployed (inter alia) on best interests, protection and care, without any regard to the UK reservation on the CRC. 

The well-being  provision, I would argue, must embrace all relevant articles of the UNCRC when considering its meaning, including the full ambit of Article 39, which is where I will conclude.

Article 39 mirrors in part the provisions of Article 14 of CAT on rehabilitation and redress  but goes beyond rehabilitation in its provision that:-

States Parties shall take all appropriate measures to promote physical and psychological recovery and social reintegration of a child victim of: any form of neglect, exploitation, or abuse; torture or any other form of cruel, inhuman or degrading treatment or punishment; or armed conflicts. 

Such recovery and reintegration shall take place in an environment which fosters the health, self-respect and dignity of the child.
What does it mean and how can it be used:- what guidance do we have on its scope? In short, very little, even in the Travaux Preparatoires
. And in that respect it is fertile ground well worth exploring in the context particularly of decisions to remove children from the UK who have been accepted as survivors of  torture or other cruel, inhuman or degrading treatment, but where it is deemed that there are no refugee convention protection obligations - perhaps because there is said to be an Internal Protection Alternative, or it is held that there is no risk of persecution on return and where it is considered that they do not reach the thresholds of severity of Article 3 ECHR or be so exceptional as to protect their Article 8 rights in the UK .  

It applies equally to separated children and those in families. Indeed, whilst few under 18’s are being removed from the UK at present, it is more likely that child torture survivors in families are being removed in breach of this obligation, especially when there has been no investigation of  a dependant child’s account. 

On many occasions, The Medical Foundation’s Children and Family teams, through long term therapeutic work have identified significant harm to a child, directly or as a witness to gross violations, which had not been elicited through legal representatives or decision makers, which not only had an impact on the protection claim but identified psychological recovery needs that otherwise could not have been considered.

Witnessing or even knowing about their parents torture is sufficient to bring a child within the ambit of Article 39
.

From the Foundation’s point of view, such histories must be sensitively explored, must form part of the child’s evidence, and must be included in any human rights assessment.

The duty to promote psychological recovery and social reintegration is, arguably already met by domestic law and policy  in general terms. The  Children Act 1989, The National Service Framework for Children, free National Health Services do not exclude asylum seeking children.  Since February 2005 the EU Reception Directive
 requires the provision of rehabilitation services for asylum seekers with special needs, including both children and torture victims.

Whilst the matter of practical access to care and health services needs to be informed by  the Article 39 right generally it is the refusal of protection and subsequent removal decision (and I would also include decisions to grant  discretionary leave only until  18  in this consideration) which needs to consider the second element of Article 39 in particular. 

Namely that:-

“Such recovery and reintegration shall take place in an environment which fosters the health, self-respect and dignity of the child.”
Clearly this requires a child focussed country assessment before return is contemplated, based on information and standards not presently considered. Meaningful,  i.e real and appropriate health access on return for failed asylum seekers, is hypothetical access rather than a practical reality for many. It is the disincentive to “health tourism” that informs the HIV/AIDS decisions such as ZT mentioned earlier
 and the House of Lords in  N v SSHD
 Both permit removals to places with no meaningful health access without a breach of Article 3. 

In children’s cases a recent case in point would be southern Iraq, which has new hospital buildings and a well-thought out health strategy on paper, but in practice there are virtually no doctors staffing the hospitals and little equipment or medicines, let alone paediatric services, child psychological services and so forth. Yet it was decided by the Home Office in a case involving Medical Foundation clients that the removal to southern Iraq of a family with young children with health problems could go ahead without a breach of Articles 3 and 8 . (Legal proceedings have so far stopped this from going ahead.)  

An environment of dignity and self respect is a little harder to quantify but the CRC Committee offers some assistance
 on adolescent health and development

(a)
To create a safe and supportive environment for adolescents, including within their family, in schools, in all types of institutions in which they may live, within their workplace and/or in the society at large;

(b)
To ensure that adolescents have access to the information that is essential for their health and development and that they have opportunities to participate in decisions affecting their health (notably through informed consent and the right of confidentiality), to acquire life skills, to obtain adequate and age-appropriate information, and to make appropriate health behaviour choices;

(i)
To implement measures for the prevention of mental disorders and the promotion of mental health of adolescents

The CRC Committee General Comment -no.6 (2005) sets out its position on the treatment of separated children outside their country of origin
 which, under the heading 

“ the right to enjoy the highest attainable standard of health and facilities for the treatment and rehabilitation of health (Articles 23, 24 and 39) 

calls for gender  and culturally appropriate mental health care, and qualified psychosocial counselling, “special sensitivity and attention in their care and rehabilitation“, “in order to facilitate recovery and reintegration” and that

“ states shall develop, where needed, in cooperation with international agencies and NGO’s a comprehensive age appropriate and gender sensitive system of psychological support and assistance…”

It is to these minimum standards that we must turn in arguing the cause of such vulnerable young people.

Thank you

Syd Bolton

Legal and Policy Officer (Children) 

The Medical Foundation for the Care of Victims of Torture
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