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Introduction

Police powers to stop and search have often provoked debate and controversy. They represent the threshold where police officers cross from engaging with a member of the public on (at least formally) equal terms to exercising legally given power and control over that person. The controversy has most often surrounded the disproportionate use of these powers against ethnic minorities. However, I am here to talk a little about the impact of stop and search powers on those exercising their right to political free expression and assembly – usually individuals with ‘minority’ political points of view.

Stop & search is not such an immediate and obvious interference with free protest as being banned from waving a placard in Parliament Square or being unwillingly escorted away from a protest site by police vehicles. A person who is stopped and searched, presuming nothing is found to justify arrest, is ostensibly free to continue on their way and make their views known.

However, the impact police stops and searches have on those engaged in political protest amounts to more than just an immediate invasion of privacy. Whether or not their perception is accurate, many demonstrators see the police as an intimidating body representing the very ‘establishment’ against which they are exercising their right to protest. And this body is armed not only with truncheons and perhaps more frightening weapons, but also with an arsenal of powers allowing them to exercise control over the demonstrators’ rights of free expression and assembly. Those policing demonstrations can easily be perceived as ‘the enemy’.

In this context the power to stop and search is seen as another weapon used by the police to intimidate protesters and reinforce the perception that what they are engaged in is not a legitimate and welcome part of the democratic process, but rather an illegitimate and dangerous challenge to ‘the powers that be’. 

Stop & search powers

The ‘normal’ approach to stop and search, certainly since the passing of the Police and Criminal Evidence Act in 1984, requires the officer concerned to have formed a reasonable suspicion of some form of criminality before that power can be exercised. While there will always be examples of these stop and search powers being used inappropriately, the requirement for reasonable suspicion offers a direct standard against which the exercise of police powers can be tested – and thus a safeguard against abuse.

Of more concern are the few, exceptional, stop and search powers granted to the police that allow for a stop and search to be conducted without the need for reasonable suspicion.

The most relevant of these exceptional powers to the current question of freedom of speech are undoubtedly Section 60 of the Criminal Justice and Public Order Act 1994 and Section 44 of the Terrorism Act 2000.

Section 60 of the 1994 Act enables a senior police officer
 to authorise his officers, within a specified locality, to stop and search for offensive weapons or dangerous instruments – whether or not the officer has any grounds for suspecting that the person is carrying articles of that kind. This authorisation may only be given where the senior officer reasonably believes that incidents of serious violence are imminent or that persons are carrying dangerous instruments or offensive weapons in the locality without good reason. And the authorisation can only last for a maximum of 24 hours.
Section 44 of the Terrorism Act 2000 has some similarities and some stark contrasts with s60. Again, a senior police officer
 may authorise officers, within a specified locality, to stop and search without the need for reasonable suspicion – this time for (and, importantly, only for) articles of a kind that could be used in connection with terrorism. However, under s44(3), this authorisation can be given where the senior officer considers it “expedient for the purposes of the prevention of terrorism”. And if approved by the Home Secretary, the authorisation can remain in place for up to 28 days (and can be renewed).

It is on s44 that I will be concentrating.

It may be of interest to note that the passing of section 44 did not introduce a new power. The power to stop and search without reasonable suspicion where considered expedient in order to prevent acts of terrorism was introduced by section 81 of the Criminal Justice and Public Order Act 1994 (which inserted into the Terrorism (Temporary Provisions) Act 1989 a new section 13A and 13B). In his October 1996 ‘Inquiry into Legislation Against Terrorism’, the former independent reviewer of terrorism legislation Lord Lloyd observed that ss.13A and 13B of the 1989 Act, had been used with “great discretion” and that it was “reassuring” that a number of requests for authorisations had been turned down. On this basis he recommended the retention of this type of power in the permanent anti-terrorism legislation that was eventually passed in 2000.

The greater use of s44, in comparison with the previous provisions, could be seen as symptomatic of the greater zeal with which new police powers have been granted and their exercise encouraged over the past 6 years. However, it may also be explained by the undoubtedly increased awareness and fear of terrorist attack, particularly in the wake of 9/11/01 and 7 July 2005.
For many, the problems inherent in a power to stop and search that does not require the reasonable suspicion of criminality are obvious - but it may be worth considering them briefly.

Inevitably, the threat of terrorist attack means that certain steps must be taken which impact upon our freedoms in the interest of keeping us safe. Few of us resent being required to pass through a metal detector and being required to have the private contents of our bags checked when we board an aircraft, for example. Similarly, few of us would resent a fair and non-discriminatory search by a police officer that does not interfere with our freedom beyond that which is necessary. Surely a power to stop and search at random comes within the range of reasonable responses to the terrorist threat, and within our tolerances? 

If the stop and search was indeed genuinely random, that would probably be the case. If, for example, every tenth person to pass a particular officer was stopped and searched, Liberty would have less concern over s44. Even more acceptable would be the stop and search of everyone entering or leaving, or even present in, a particular, confined area. If such a use of s44 was considered an effective way of convincing potential terrorists that they could be stopped at any time, then it would be justified in the interests of public safety.

The worry arises, however, when the reasonable suspicion requirement is removed but an officer is still asked to exercise some choice over who he or she stops. Every police force and policing body with which Liberty has discussed s44 has confirmed that their officers are told to exercise their s44 powers on the basis of their own judgement or discretion
. So what standard is actually being applied by these officers?

PACE Code A gives the helpful direction that:

“The selection of persons stopped under section 44 of Terrorism Act 2000 should reflect an objective assessment of the threat posed by the various terrorist groups active in Great Britain.”

While what this means is a little unclear, it is our understanding that each police officer is asked to stop those he deems to be more worthy of stopping than others (i.e. more suspicious) but is not doing so on any reasonable basis. If he was basing his suspicion on reasonable grounds he could use the power to stop & search granted by s43 of the Terrorism Act (a power to stop & search an individual reasonably suspected of being a terrorist). This leaves only the possibility that s44 is currently being exercised by officers on the basis of unreasonable suspicion.

It might therefore be of little surprise if one heard that s44 was being used disproportionately against those with brown skin – or perhaps against those wearing CND badges, or appearing in a peace loving samba band.

The second major problem with the lack of reasonable suspicion follows from the first. Once certain groups decide they have been unfairly targeted and wish to challenge the actions of the police officers who searched them, as long as the officer in question was searching for articles connected with terrorism (something which could only be disproved with the help of a very clumsy admission by the officer) he does not need to justify why he chose a particular person. His suspicion can have been entirely unreasonable – indeed logic would suggest it must have been or the s43 power could have been used.
The same problem applies to those who choose not to co-operate with a s44 search because they believe that it is unlawful. Failing to co-operate with a police officer seeking lawfully to stop & search you under s44 is a criminal offence, and to make out the defence that the officer was actually stopping you because you were engaged in protest will usually be next to impossible.
Use of section 44

The first occasion on which Liberty’s attention was brought to the use of s44 in the context of political protest was in March of 2003, when demonstrators at RAF Fairford (the US Airbase in Gloucestershire from which B-52 bombers were setting out to ‘shock and awe’ Iraq) began being stopped and searched by police citing the Terrorism Act. Interestingly, those policing the protests at Fairford had previously designated the area using s60 of the CJPOA 1994 (although exactly what dangerous instruments and offensive weapons, beyond the bombs on the planes, the senior officer thought were present is unclear). However, the short term and perhaps slightly dubious use of s60 was soon superseded by the longer term and easier to justify s44 authorisation.

Gloucestershire Weapons Inspectors – a local campaigning group who wished to see Gloucestershire rid of the bombers and weapons – reported that once the area around Fairford had been authorised under s44 on March 7 2003:

“On a typical day at Fairford, a protester could expect to be stopped and searched about half a dozen times by different groups of police officers. One resident at the Gate 10 peace camp told her solicitors how she had been stopped and searched no less than 11 times in one day. One group of police would watch her being searched by another group, and then when she had walked the few yards along the road to reach them, they would search her again….

It was very obvious that only individuals whom the police assumed to be anti-war protesters were stopped and searched. Protesters being searched would often see other passers-by – usually more conventionally dressed or older than most protesters - walk past them without being challenged by the police
.”
The overwhelming feeling coming from those involved in the demonstrations at Fairford was that the Terrorism Act powers were being used not as a method for dealing with any kind of terrorist threat, but rather as a tool to intimidate protesters and thereby to seek to dissuade them from continuing their protest.

The Legal Proceedings

Some months later Liberty were again informed that s44 powers were being used against peaceful protesters; this time at the Defence Systems and Equipment International (‘DSEi’) arms fair in Docklands. On this occasion Liberty swung into more immediate action, along with the press. Amidst early public insistence from the Metropolitan Police that counter-terrorist powers were not being used against protesters, and their subsequent hasty and perhaps slightly embarrassing backtracking, Liberty took on two clients who had been stopped and searched by police under s44 on 9 September 2003. 

One, Kevin Gillan, had been stopped whilst cycling towards the location of the planned peaceful demonstration, he and his rucksack were searched and papers he was carrying containing directions to and details of the planned demonstrations were confiscated. The other, Pennie Quinton, an accredited journalist, was stopped on foot near the Excel Centre. She was also searched, and her camera was taken from her and switched off. Judicial review proceedings were launched on their behalves. These reached the House of Lords at the end of January 2006, and we are currently awaiting a final decision.

At first it was hard for Liberty to even obtain the details of the authorisation that was in place to allow police officers to stop and search our clients at the East London arms fair. Eventually this information was disclosed, and we were alarmed to discover that the locality which had been authorised for the use of this exceptional power (for the maximum 28 day period) was the entire Greater London area – an area of 620 square miles and 7.2 million people.

In the Divisional Court the Metropolitan Police made a further revelation. The authorisation that was in place on 9 September 2003 was just one in an unbroken line of renewed authorisations, each one covering all of Greater London, stretching back to February 2001 – when s44 first had come into force. This meant that for more than 2 ½ years police officers anywhere in Greater London, from Hounslow to Havering, were permitted to stop and search individuals without the crucial safeguard of a need for reasonable suspicion. 

The Legal Arguments – House of Lords

In the House of Lords arguments were made targeting the s44 authorisation and confirmation and the relevant provisions of the Terrorism Act themselves. It was submitted:

· Section 44(3) states that a senior officer may authorise an area under s44 where he considers it ‘expedient’ for the purposes of the prevention of terrorism. In light of the “exceptional” and “extraordinary” nature of the “sweeping” power
 granted by s44, s44(3) should be interpreted by the House of Lords so as to allow only for an authorisation where the decision-maker has reasonable grounds for considering that the powers are necessary and suitable, in all the circumstances, for the prevention of acts of terrorism. This interpretation is required by the principle of legality – that fundamental liberties cannot be overridden by general or ambiguous words such as ‘expedient’ (see R v Secretary of State for the Home Department, ex p Simms [2000] 2 AC 115).  This interpretation of s44(3) is also required by the obligation imposed by s3 of the Human Rights Act 1998 – the statutory enactment of the principle of legality (see below).

Such an interpretation would require the police officer making the authorisation, and the Home Secretary when confirming it, to undertake an inquiry into the necessity and suitability of random stop and search to prevent acts of terrorism, and also the necessity and suitability of the intended temporal and geographical extent of the authorisation.
· The authorisation in place on 9 September 2003, covering all of Greater London and lasting for 28 days, was overly broad – not meeting the standard of necessity that we argued should apply.

· The programme of rolling authorisations that had begun in February 2001 and continued at least up until the Divisional Court hearing was unlawful since the authorisations were being made on a precautionary basis. This cannot have been the intention of Parliament when the Terrorism Act was passed, and it could not be said that a s44 authorisation had been necessary in, for example, Leytonstone, continuously for 2 ½ years.

In addition to these arguments aimed at the higher level decisions made by senior police officers and politicians, it was also argued that the use of s44 against the claimants was unlawful at the operational level in that:

· The evidence of both Claimants justified the claim that the officers who had stopped and searched each of them had not in fact been exercising their powers for the purpose for which those powers had been granted: i.e. the prevention of acts of terrorism. Instead, as alleged by those subjected to s44 stop and search at RAF Fairford, the police officers had been using their powers deliberately against those who were engaged in political protest. A generous interpretation would suggest that s44 was being used as another public order power. A less generous interpretation would be that the power was being used to disrupt and dissuade those protesting against the DSEi arms fair.

The use of the s44 stop and search power not for the purpose intended by Parliament but for some extraneous purpose was unlawful under the principle set down in Padfield v Minister of Agriculture, Fisheries and Food [1968] AC 997.
· The stop and search of each of the Claimants also interfered with their rights under Articles 5, 8, 10 and 11 of the European Convention on Human Rights. These interferences were not justified because:

a) They were not “lawful”, “prescribed by law” or “in accordance with the law” as required by the respective Articles; and

b) The interferences were not proportionate to a pressing social need.

The main focus of the submissions made to the House of Lords was on the question of whether the use of s44 was “in accordance with the law”. This requirement includes the following:

(1) the law must be adequately accessible to the public;

(2) the law must be reasonably foreseeable so that those affected can regulate their conduct accordingly;

(3) there must be sufficient safeguards in place to avoid the risk of abuse or arbitrariness (Huvig v. France (1990) 12 EHRR 528).

The words of Lord Bingham of Cornhill in R (Munjaz) v Ashworth Hospital Authority [2005] 3 WLR 793 explain the core of our arguments:

“The requirement that any interference with the right guaranteed by article 8(1) be in accordance with the law is important and salutary, but it is directed to substance and not form. It is intended to ensure that any interference is not random and arbitrary but governed by clear pre-existing rules, and that the circumstances and procedures adopted are predictable and foreseeable by those to whom they are applied.”

Since s44 itself provides no real guidance as to the particular circumstances in which the power to stop and search may be lawfully exercised, and since the authorisation which does specify the area in which and duration for which the power can be exercised is (at least in advance of any stop) kept secret, the requirements of accessibility and foreseeability are not met. The lack of safeguards on a power that may be exercised without reasonable suspicion, and with no justification needed beyond a statement that the motivation for the stop was indeed for the purpose of searching for articles connected with terrorism, is obvious.

Obviously these arguments rely upon an acceptance that the various Articles of the Convention were actually engaged by the exercise of s44 powers. While the applicability of Article 5 to the detention of the claimants for the period of their searches is particularly contentious (and the answer to the question keenly anticipated), the applicability of Article 8 (the right to respect for one’s private life) and Articles 10 and 11 (free expression and free assembly), while disputed by the Respondents, is perhaps less legally controversial.

For the purposes of today’s presentation the obvious focus must be on Article 10 of the Convention. In Handyside v UK (1976) 1 EHRR 737 the ECHR recognised that freedom of expression is one of the essential foundations of a democratic society. This can be no truer than when free expression is being used to make known a political point of view.
For the claimants, the stop and search represented a clear interference with their right to express their political viewpoints and, in the case of Ms Quinton, to exercise her journalistic right to free speech. While neither individual was actually prevented from joining the demonstration once the search had been completed, the message to them seemed clear: you are a suspect and a threat because you wish to speak out publicly against the trade in weapons of war. The stop and search form handed to the first claimant confirmed that view to him. Under the section ‘grounds’, the officer who stopped him has recorded: “Stopped in area near to Excel Centre – stated he is involved in protests”. For the second claimant, the experience of being searched was sufficiently intimidating to dissuade her from attending the rest of the DSEi protest. The ‘grounds’ section on her stop & search form read simply: “P.O.T.A.”.

Less specifically, it was submitted to the Lords that improperly used stop and search powers have an intimidatory and chilling effect on persons wishing to exercise their rights to freedom of assembly and expression in the form of peaceful protest.  Unfortunately, neither domestic nor Strasbourg jurisprudence provides firm support for these arguments. In Steel v UK (1998) 28 EHRR 603 at paras 99-101 the ECHR recognised that threatening to arrest non-violent political protestors could have a “chilling effect” on their exercise of Article 10 and 11 rights. Logically, powers which allow arbitrary interference with liberty and privacy in the form of stop and search can have the similar effect of chilling the possibility of further participation in protests. Quite apart from the effect police interference may have on determined and hardened campaigners, the way in which police stop and search of protesters adds to the aura of suspicion and unacceptability surrounding legitimate demonstration is likely to dissuade those considering whether to take up a placard or join in a march.

Obviously Articles 10(2) & 11(2) allow of justification for interferences with the right to peaceful protest on certain grounds – including the prevention of disorder or crime and the protection of the rights of others. However, such interferences are only permitted where prescribed by law (as discussed above) and necessary in a democratic society. The crucial question thus remains whether or not the authorisation and exercise of the powers granted under it were indeed necessary and proportionate.

All of the arguments made in the House of Lords were, unsurprisingly, strongly opposed by the Home Office and the Metropolitan Police. And following the appalling events of 7 July 2005 submissions in favour of the existence and exercise of powers that the Government and Police deem necessary to combat the current terrorist threat are inevitably difficult to oppose.

Yet even before the House of Lords decides the appeal, it is clear that the proceedings – and, possibly to an even greater extent, the furore that has surrounded them – has led to some improvement in the way in which the police (and the Home Secretary) now exercise their powers under s44. We are no longer subject to automatic rolling authorisations covering all of London (despite the refusal to accept that such authorisations were not ‘necessary’ back before September 11 2001) and various guidance documents have been issued advising caution in the exercise of the power to authorise and to stop and search. For example, in its Circular 038/2004, Authorisations of Stop and Search Powers under Section 44 of the Terrorism Act, addressed to Chief Officers of Police, the Home Office itself supports the arguments made by Liberty in the House of Lords by stating “[Section 44] Powers should only be authorised where they are absolutely necessary to support a forces anti-terrorism operations.” Further, the Association of Chief Police Officers released in December, after consultation with many interested parties (including Liberty), interim ‘Practice Advice on Stop and Search in relation to the Terorrism Act 2000’ which recommends that decisions to authorise an area under s44 must satisfy requirements of proportionality, legality, accountability and necessity. The practice advice also includes the following paragraph:

“Special care is needed when policing public order events at locations that may have a counter-terrorist dimension. The use of stop and search may be appropriate to minimise the terrorist threat. It must be absolutely clear, however, to all those employed on these types of duties that stop and search powers cannot form part of the tactics to control demonstrators. Only public order powers can be used for this purpose.”
Nevertheless, the misuse of s44 continues, and increasingly in the media’s glare. Who could forget the images of the 87 year old Mr Walter Wolfgang being muscled out of the Labour Party Conference last year. Most were equally shocked to hear that he was subsequently detained by a police officer, apparently using his powers under s44 of the Terrorism Act 2000. The fact that this officer used a power that is strictly limited to searching for ‘articles connected with terrorism’ to detain, and to conduct no search whatsoever on, an 87 year old man who was only likely to cause embarrassment, not danger, indicates that improved guidance offered from on high cannot make up for the faults in the law itself.

Other individuals stopped and searched at the Brighton conference have also contacted Liberty. As Walter Wolfgang himself noted when meeting with the Assistant Chief Constable for Sussex Constabulary, despite the police claims of even-handedness and concern only for public safety, those who were picked out to be stopped and searched were those carrying political slogans or (like Mr Wolfgang himself) making political statements.

Thus while improved guidance, and the judge now firmly perched on the shoulder of every police force, may have lessened the impact of s44, the damaging effect the stop & search power can have on free protest will remain as long as its use can be authorised on the basis of mere expediency and as long as the police are entitled to exercise it on the basis of a suspicion that is less than a reasonable.

In his Divisional Court judgment in Gillan Lord Justice Brooke concluded with the following words:

“It seems to us that a lot of the trouble in this case has arisen because what should be a very quick random stop/search procedure has been elevated into a slow bureaucratic process that would be far more appropriate for a stop/search where there is reasonable cause for police suspicion. No wonder people got annoyed.”

For many a stop and search by a police officer may amount to nothing more than a minor annoyance, the only concern being the few minutes of one’s time that is taken up. However, to end where I began, for those seeking to exercise their fundamental, democratic right to protest peacefully in the face of a seemingly hostile and powerful police force, being within the control of a police officer, with the threat of criminal sanctions for failing to do as you are told, can act as a significant hindrance to free speech. Even in the face of the terrorist threat the importance of free speech must not be underestimated. 

� Of or above the rank of inspector


� Of or above the rank of Assistant Chief Constable (or Commander in London/City of London)


� It should be noted that, as is mentioned in PACE Code A, all forces encountered reminded their officers that the powers were not be used in a racially discriminatory way.


� Para 2.25


� Taken from “Casualty of War: 8 weeks of counter-terrorism in rural England” a report by Liberty, Gloucestershire Weapons Inspectors and Berkshire CIA, July 2003 - � HYPERLINK "http://www.liberty-human-rights.org.uk/issues/pdfs/casualty-of-war.pdf" ��http://www.liberty-human-rights.org.uk/issues/pdfs/casualty-of-war.pdf� 


� “exceptional” taken from the judgment of the Court of Appeal ([2004] EWCA Civ 1067); “extraordinary” and “sweeping” taken from the judgment of Lord Justice Brooke in the Divisional Court ([2003] EWHC 2545 (Admin))
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