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1. This paper will address:
· First, the recent caselaw (principally the domestic caselaw) on the investigative duty under Article 2 and Article 3 of the ECHR; and

· Secondly, some thoughts on the role of public inquiries in discharging that investigative duty.

Caselaw on the investigative duty
Introduction
2. Article 2 of the ECHR provides as follows:
“Everyone’s right to life shall be protected by law. No one shall be deprived of his life intentionally save in the execution of a sentence of a court for which this penalty is provided by law.

Deprivation of life shall not be regarded as inflicted in contravention of this article when it results from the use of force which is no more than absolutely necessary:

(a) in defence of any person from unlawful violence;

(b) in order to effect a lawful arrest or to prevent the escape of a person lawfully detained;

(c) in action lawfully taken for the purpose of quelling a riot or insurrection.”

3. One aspect of Article 2 is, obviously, the straightforward prohibition on the state actively and unjustifiably taking life.  However, it is well established that the right to life, and the requirement that it be protected by law, has two further dimensions.  The first is what is sometimes known as the protective duty – that is, the duty of the state to take appropriate steps to safeguard life.  The extent of this obligation is discussed in well-known cases such as Osman v UK (1998) 5 BHRC 293.
4. Secondly, in some circumstances an investigative duty will arise under Article 2.  Where an individual has lost his life, then in certain circumstances there is an obligation upon the state, enforceable by the members of that individual’s family, to ensure that an effective investigation is carried out, and to allow the family a measure of participation in that investigation.  It is this obligation which is the subject of this paper.
5. Whereas most of the Convention rights are not dissimilar to pre-existing common law principles, the Article 2 investigative duty goes well beyond any equivalent obligation that existed in domestic public law before the coming into force of the Human Rights Act 1998.  Perhaps for this reason, it has been a comparatively fertile source of litigation as the courts have endeavoured to come to terms with the practical implications of the duty – when it exists, and what is required to discharge it.  This process continues, with a number of appeals pending before or awaiting judgment from the House of Lords.
6. Article 3 is the prohibition upon individuals being subjected to torture or to inhuman or degrading treatment or punishment.  Although most of the cases about the investigative duty are concerned with the loss of life, and so with Article 2, it is important to note that a conceptually similar duty may arise under Article 3.
The leading cases
7. Although there is a long line of relevant Strasbourg authority and a somewhat shorter line of domestic cases, the watershed decisions of the House of Lords, in which an extensive review of the previous caselaw is to be found, are R (Amin) v Home Secretary [2004] 1 AC 653 and R (Middleton) v West Somerset Coroner [2004] 2 AC 182 (and see also R (Sacker) v West Yorkshire Coroner [2004] 1 WLR 796).

8. Amin was the case which arose from the murder of an individual by his cellmate at HMYOI Feltham.  Notably, it was a case in which no inquest took place – the coroner had declined to resume the adjourned inquest after the conviction of the murderer (a decision itself judicially reviewed, but adjourned pending the challenge to the refusal to hold a public inquiry).  The decision of the House of Lords was that the combination of an internal Prison Service investigation, a police investigation and an investigation by the Commission for Racial Equality had not sufficed to discharge the investigative duty under Article 2.  This led the Home Secretary to establish the Zahid Mubarek Inquiry.

9. The basis for the decision in Amin was that, whilst there was room for flexibility as to the form of the investigation, there were minimum standards (demonstrated particularly by Jordan v UK (2001) 11 BHRC 1 and Edwards v UK (2002) 12 BHRC 190) which had to be met.  In particular, Jackson J in R (Wright) v Home Secretary (2001) 62 BMLR 16 had been correct to identify the following necessary features:

· The investigation must be independent.

· The investigation must be effective.

· The investigation must be reasonably prompt.

· There must be a sufficient element of public scrutiny.

· The next of kin must be involved to an appropriate extent.

10. The House of Lords restored the conclusion of Hooper J, as he then was, at first instance:

“On the facts of this case the obligation to hold an effective and thorough investigation can, in my judgment, only be met by holding a public and independent investigation with the family legally represented, provided with the relevant material and able to cross-examine the principal witnesses.”

11. Middleton was an inquest case arising out of a suicide in prison.  It was held by the House of Lords that, where the inquest was the means of discharging the state’s obligation to investigate, the existing practice of a verdict which did not express the jury’s factual conclusion on the events leading up to the death failed to achieve compliance with Article 2.  In such cases, where the legislation used the phrase “how . . . the deceased came by his death”, this was to be interpreted as meaning not simply by what means he died, but by what means and in what circumstances he did so.

12. The House of Lords said that in some cases a traditional short form verdict would continue to be satisfactory, but that in others the jury’s conclusion on the central issue or issues would have to be elicited.  This could be done either by inviting a narrative form of verdict summarising the jury’s factual conclusions, or by inviting the jury to answer factual questions put by the coroner.  In the instant case, it was not in issue that the deceased had taken his own life, but it was necessary to have the jury’s conclusion on the central questions of whether he should have been recognised as a suicide risk and whether appropriate precautions should have been taken to prevent him from committing suicide.

In what situations does the duty exist?
13. Two significant, connected themes emerge from the cases.

14. The first is the manner in which the courts have wrestled with the connection between the investigative duty under Article 2, and the substantive duties under that Article (whether the negative obligation to abstain from taking life, or the protective duty).  The Court of Appeal in R (Gentle) v Prime Minister [2006] EWCA Civ 1690 noted that it had been common ground in argument that, before the investigative obligation could arise, it had to be shown that there was at least arguably a breach of the substantive obligation.  But the court thought that this approach was inconsistent with what another division of the Court of Appeal had held in R (Takoushis) v HM Coroner for Inner North London [2006] 1 WLR 461.

15. Takoushis was a case concerning the death of an individual who, after being taken to a hospital accident and emergency department by police officers following an earlier suicide attempt, was not seen promptly by a doctor as protocols required, left the hospital, and did then kill himself.  The question of whether the Article 2 investigative duty was in play arose in connection with various complaints about the procedures at the inquest.

16. Before considering Takoushis in any detail, it is helpful to look at the earlier decision of Richards J in Goodson v HM Coroner for Bedfordshire & Luton [2006] 1 WLR 432, since his approach was largely adopted by the Court of Appeal in Takoushis.  Again, Goodson concerned the appropriate procedures to be followed at an inquest into a death in hospital.  In his judgment Richards J reviewed the Strasbourg authorities concerning the extent of the Article 2 investigative obligation in medical negligence cases.  His conclusions were as follows:

· Simple negligence in the care and treatment of a patient in hospital is not itself sufficient to amount to a breach of the state’s positive Article 2 obligations to protect life

· However, where state agents potentially bore responsibility for loss of life (including by reason of negligence), the need for an effective investigation is not limited to cases where there was a potential breach of those positive obligations.

· An effective investigation can be secured through the existence of an effective judicial system (i.e. the availability of a civil action in negligence), without a separate procedural obligation to investigate arising.

· But even if the investigative obligation arises, the range of remedies available under the judicial system (criminal, civil and possibly disciplinary) can be sufficient to discharge it.

· Only in those exceptional cases where the circumstances give rise to the possibility of a breach of the state’s positive Article 2 obligations to protect life, will the separate procedural obligation to investigate arise, which may have to be discharged through an inquest.

· However, it is still necessary to look to the totality of available procedures (including most obviously the possibility of a civil claim in negligence) to decide whether Article 2 is satisfied.  There is no breach of Article 2 merely because the inquest by itself would not be sufficient.

· On the facts, the evidence supported a possibilty of simple (as opposed to gross) negligence at most.  Therefore the Article 2 investigative obligation was not engaged.  (See also Plymouth [2005] EWHC 1014 Admin).

17. In Takoushis the Court of Appeal qualified these propositions to a limited extent.  It was emphasised that the position in cases of gross negligence (i.e. negligence such as might amount to manslaughter) could be different from that in cases of simple negligence.  The court also stated that, because the judicial system must be a practical and effective means of investigation, the possibility of a civil action might not be a sufficient discharge of the obligation in every case – for instance, if proceedings would not be cost-effective, or if liability was admitted by the defendant.  The court’s own formulation of the position involved saying that Article 2 was engaged whenever there were reasonable grounds for thinking that death may have resulted from the wrongful act of an agent of the state (including in the case of negligence in hospital).  The question then was whether the state had to carry out an investigation itself (in the UK, generally by means of an inquest), or whether the matter could be properly investigated by civil, criminal or disciplinary proceedings or some combination of them.  Where a death occurred in an NHS hospital which was arguably due to medical negligence, the state must have a system for practical and effective investigation of the facts and for determination of civil liability.  Unlike in the case of a death in custody, that system did not have to provide for an investigation initiated by the state itself, although it might include such an investigation.  The question in each case was whether the system as a whole satisfied Article 2.  In medical negligence cases (sc. cases of “simple” negligence), the availability of civil proceedings and a “traditional” inquest (i.e. one not applying the wide Middleton approach to “how” the death occurred) would suffice.

18. Arguably the way in which the courts have analysed these matters is over-complex, and it is questionable whether Takoushis is really saying what the Court of Appeal in Gentle suggested.

19. Certainly it is possible in principle for the investigative duty to arise even in a case in which there is no involvement of state agents in the death.  See R (Challender) v Legal Services Commission [2004] EWHC 925 Admin, where it was held that an unlawful killing by a third party was capable of engaging the duty, because of the state’s obligation to ensure the effective implementation of domestic laws protecting the right to life.

20. The second theme is that the approach taken will vary according to the context in which the death occurred.  In particular, it has been noted by the courts that the two most numerous classes of case are deaths in custody, and deaths in (NHS) hospitals as a result of alleged medical negligence.  A clear distinction has been drawn between these two categories of case, as the reasoning in Goodson and Takoushis shows.

21. The distinction between medical negligence cases and death in custody cases is built upon by Langstaff J in his recent judgment in R (JL) v Home Secretary [2006] EWHC 2558 Admin, a case of attempted suicide in a young offender institution leading to permanent brain injury.  The Secretary of State sought to argue that the mere fact of death or injury in prison was not sufficient to trigger the investigative duty: rather, so it was contended, there had to be material from which it could be concluded or at least reasonably suspected that the authorities had known or ought to have known of the danger to the individual’s life.  Langstaff J held that this was too narrow an approach.  He said that the test was whether the state potentially bore responsibility for what had occurred, this being a sufficiently flexible concept to be differently applied in different factual contexts.  Whilst some threshold of the kind suggested by the Secretary of State would be necessary in cases where the threat to life did not come from a state agent, and the individual concerned had not been in the care and under the direct control of the state, in most prison cases the simple fact of the death or life-threatening event would suffice.  In such cases, the investigative duty would arise unless it was plain that in the particular circumstances the state could bear no responsibility for what had occurred (so in the instant case, the duty arose because there were plausible suggestions of various procedural deficiencies).  Although not put in quite this way by Langstaff J, his approach seems to amount to a presumption (for these purposes) that the state bears or may bear responsibility when a death in custody occurs.

Limitations of space and time
22. The geographical or territorial scope of the ECHR and the Human Rights Act has fallen to be considered in a number of recent cases, especially those arising out of the conflict in Iraq.  These have included cases in which claimants have sought to establish that the Article 2 investigative duty exists and has not been discharged, notably Gentle, above, and R (Al Skeini)v Secretary of State for Defence [2005] EWCA Civ 1609.  The claimants in Gentle were the families of British soldiers killed in Iraq who were concerned with the alleged illegality of the invasion as a matter of public international law.  The claimants in Al Skeini were relatives of Iraqi civilians who had been killed by British troops.  Al Skeini is due to be heard in the House of Lords in April 2007, and it is understood that the claimants in Gentle have sought LSC funding to petition the House of Lords for leave to appeal.

23. The details of the reasoning on estra-territoriality need not be addressed for present purposes, but the essence is that five claimants in Al Skeini failed on this issue where their relatives had been killed by troops on patrol, whereas the remaining claimant (Mousa) succeeded because the deceased had died whilst in a British base.  In Gentle the court was sympathetic to the suggestion that the matter fell within the territorial scope of the Convention because the orders despatching the troops had been given in London.

24. So far as the temporal scope of the investigative duty is concerned, there is a point which arises under the Human Rights Act as opposed to the ECHR itself: that is, can there be an investigative obligation in respect of deaths which occurred prior to the Act coming into force on 2 October 2000?  After a variety of decisions going in different directions, the House of Lords appeared to have answered this question definitively, and in the negative, in Re McKerr [2004] 1 WLR 807.  However, the matter was thrown back into doubt by the Court of Appeal in R (Hurst) v London Northern District Coroner [2005] 1 WLR 2892, treating McKerr as a case relating solely to the obligation under s 6 of the Human Rights Act, and as leaving open a Convention-compliant interpretation of the coroners’ legislation pursuant to s 3 of the Act, even in the case of pre-October 2000 deaths.

25. More recently, the House of Lords has heard argument in Hurst and in two Northern Ireland cases raising the same issue.  Judgment is awaited.

26. The same issue about an October 2000 “cut-off” does not arise in relation to applications made to the European Court of Human Rights, as opposed to claims brought in domestic courts in reliance on the Human Rights Act.  However, even in that context issues about the investigation of “old” deaths can arise.  In Brecknell v UK the Court has recently declared admissible a number of applications in which the question is whether later events (in particular, new information coming to light) can call into being or revive the investigative duty, even if it did not appear to exist or was apparently discharged at the time of the death.  As time moves on from the commencement of the Human Rights Act, this issue of course has the potential to arise domestically as well.

The nature of the necessary inquiry
27. In most cases it will be the inquest which is relied upon as the means of discharging the Article 2 obligation.  But in some cases (not least where there is no actual death) there is no inquest, and in others there may be some problem with the inquest which renders it difficult to rely upon that alone as a satisfactory discharge of the state’s obligations.  As the Goodson principles set out above show, it may then be necessary to consider other available procedures which form part of the overall picture.

28. It seems that the extent to which civil proceedings are relevant may depend upon the context.  It has been seen above that in Goodson Richards J thought that the possibility of a civil claim was an important factor in medical negligence cases.

29. One perhaps somewhat counter-intuitive or paradoxical feature of the caselaw is a recognition that a ready acknowledgment of responsibility for the death may make a particular form of proceeding less rather than more satsfactory as a means of discharging the investigative duty.  So, for example, in Al Skeini the Court of Appeal said that (in the context of alleged unlawful killing by state agents) a properly conducted criminal trial would normally represent an effective investigation for Article 2 purposes, but that might not be so if the trial went short because of a guilty plea or a successful submission of no case to answer (or if the facts raised important issues calling for a wider examination than was available through the trial process – cf. the discussion below of the necessary scope of the inquiry).  Similarly, as noted above, the Court of Appeal in Takoushis thought that one situation where the availability of a civil claim in negligence would not give rise to an effective investigation would be where liability was admitted.

30. There is no limit in principle to the type of procedure which may be appropriate to discharge the investigative obligation, depending on the nature of the issues which arise.  In Gentle the court suggested, obiter, that had it been necessary under Article 2 to investigate the question of whether the government had acted reasonably to ensure compliance with international law, then an application to the court for a declaration (rather than the inquiry sought by the claimants) might have been the appropriate way in which to achieve such an investigation.

31. Different judges have expressed varying degrees of enthusiasm for the post-Middleton approach to taking the verdicts of coroners’ juries.

The scope of the necessary inquiry
32. It is clear that the investigation required by Article 2 may have to go beyond the immediate circumstances in which the deceased met his or her death, and to look at the wider failings of state agencies. Indeed, this is the whole point of Middleton. Further, as Langstaff J put it in JL, although holding individuals accountable is part of the purpose of the Article 2 obligation in such cases, it is not the sole purpose – it is also necessary to learn about potential systemic problems.

33. However, how far does the obligation extend?  Can it require investigation of broader issues of policy, such as the allocation of resources?  The leading case is now the decision of the Court of Appeal in Gentle.  The claimants’ contention in that case was that it was necessary to investigate, not the legality of the Iraq war as such, but whether the government had taken reasonable steps to be satisfied that the war was lawful before committing troops to the conflict.  It was held that this was not so.  The principal reason given for reaching this result was that it would be impossible to separate such a question from the military and political judgments as to whether it was right to embark upon the invasion and occupation.

34. Although this can be seen at one level as the rejection by the court of a very particular and unusual argument, the reasoning of the Court of Appeal appears to be more general, and to suggest that wider issues such as are properly the subject of public and political debate do not have to be investigated under Article 2.  The court cited Taylor v UK (applicn. No. 23412/94, 30 August 1994), where it had been held that there was no obligation for an inquiry into a death to extend to wider issues of NHS organisation and funding, as well as McBride v UK (2006) 43 EHRR SE10.

35. The reasoning in Gentle appears to resolve a tension (or at any rate a difference of emphasis) between the judgments of the two members of the Court of Appeal in R (Scholes) v Home Secretary [2006] EWCA Civ 1343, an unsuccessful challenge to the refusal to hold a public inquiry into a suicide at a young offender institution.  An inquest had been held, which had brought in a verdict of accidental death, but the coroner had made a r.43 recommendation for a further inquiry because of the issues which the case raised about sentencing policy, the allocation of vulnerable young people to particular types of custody, and the apparent unavailability of places in local authority secure children’s homes.  Pill LJ accepted that, once the inquest had revealed that the deceased had been detained in conditions which were unsuitable for him, the Article 2 duty had still not been completely performed until the Secretary of State had investigated further what remedial action could be taken (albeit there was no Article 2 duty actually to find a solution to such problems).  However, the nature of the issues in a further investigation of that kind meant that what constituted involvement of the family to an “appropriate extent” was much attenuated, and as a result various investigations and assessments by the government and by bodies such as the Sntencing Guidelines Council were a sufficient discharge of the duty without a public inquiry.  Arden LJ reached the same result, but laid greater emphasis upon the proposition that individual righs under Article 2 could not be used as a means of intervening in the political process concerning the allocation of scarce resources.  The judgment in Gentle appears to support the approach of Arden LJ, and to take such issues out of the scope of Article 2 altogether.

36. Having said that, the dividing line between what issues are and are not properly within the scope of an Article 2 investigation may not always be easy to draw in a particular case.

Minimum procedural requirements
37. Once again, it cannot be assumed that the practical requirements of Article 2 are the same regardless of the factual context in which the obligation arises.  In Goodson Richards J indicated that if (contrary to his view) the investigative duty had been triggered at all, then its discharge in a medical negligence case did not necessarily require an inquiry of the same kind or intensity as would be required in relation to a death in custody.

38. The most important decision on what in practice Article 2 actually requires of a particular form of proceedings is now that of the Court of Appeal in R (D) v Home Secretary [2006] EWCA Civ 143.  As in JL, this was a case not of actual death, but rather of an attempted suicide in prison leaving the claimant permanently brain damaged.  It was not in issue that the Article 2 investigative obligation had been triggered on the facts, because the claimant had been known to be a real and immediate suicide risk.  An investigation by the Prisons & Probation Ombudsman was proposed.  Munby J at first instance had held (amongst other matters) that the investigation would have to be in public, and that there would have to be the opportunity for the claimant’s representatives to cross-examine witnesses.  The Court of Appeal agreed that evidence and written submissions would have to be made public, and that oral evidence would have to be taken in public.  The representatives would have in general to be entitled to see written evidence, be present during oral evidence, and make appropriate submissions (including about lines of enquiry to be pursued and questions to be asked of witnesses).  But an entitlement to cross-examine was not mandatory (despite what had been ordered in Amin).  Adequate funding would be necessary, but was not in issue.  The ability to secure the attendance of witnesses was sufficiently achieved by the possibility of conversion to an inquiry under the Inquiries Act 2005.

39. The approach taken in D was followed by Moses LJ in R (Lin) v Secretary of State for Transport [2006]EWHC 2575 Admin, holding in relation to the Potters Bar train crash that the Article 2 obligation was satisfied by the proposed inquest taken with earlier investigations.  Full participation did not require the right to cross-examine, although the judge did place weight upon the restorative justice involved in allowing the bereaved and injured to see in the flesh those being held accountable.

40. The specific issue raised in Goodson was whether the coroner should have called for independent expert evidence (the argument failed on the facts).  It was held that this was a matter going to the effectiveness of the inquest for Article 2 purposes, not to its own independence.  Whether such evidence was in fact required in order for an inquest to be effective would depend upon the circumstances of the particular case, including the nature of the issues being investigated, the other evidence available, and the extent and nature of the coroner’s own expertise.  It was for the court itself to decide whether effectiveness required such evidence (as opposed to reviewing the coroner’s decision on Wednesbury grounds), but it should pay appropriate deference to the coroner’s judgment and expertise.

41. In Al Skeini the Court of Appeal indicated that, if it had held Article 2 to be engaged in relation to the deaths of the first five claimants (those who in fact fell outside the territorial scope of the ECHR), it would have found the investigation into their deaths to be inadequate.  To satisfy Article 2, and in particular the requirement of independence, the investigation would have had to be vested in the military police reporting to the prosecuting authority (i.e. completely outside the control of the military chain of command).  The investigation would also have had to be properly resourced (whereas on the facts there were various significant inadequacies in the immediate post-death investigations).

42. An important issue concerns the extent to which Article 2 requires funding to be provided for the legal representation of the family of the deceased at the inquest or other inquiry.  In R v Secretary of State for Health ex p. Khan [2004] 1 WLR 971, it was held by the Court of Appeal that such funding was indeed required, even though the claimant fell (narrowly) outside normal eligibility limits for LSC funding.  In doing so the court stressed that the case was an exceptional one, although in truth it was not obvious that the relevant facts, tragic as they were, were particularly exceptional by comparison with other deaths resulting from alleged medical negligence in hospital.  It was therefore uncertain to what extent Khan would pave the way for a large number of cases to qualify for funding.

43. In fact Khan was given a restricted ambit in the next such case, Challender (see above).  Unlike Khan itself, this was a direct challenge to the refusal of LSC funding for representation at an inquest.  Richards J held that there was no need for funded representation, because the case was not one of exceptional factual or legal complexity.  He noted the distinguishing features of Khan as being: complex medical and factual issues; the allegation of a “cover-up”;  personal problems and disabilities which would render the family members themselves unable to participate personally in the inquest; and the fact that other parties would be legally represented.  He described the required assessment as highly fact-sensitive.  It is interesting to note that in D and Lin the assumption appears to have been that at least some funding woulod be required.

Appropriate time for challenge
44. Two decisions illustrate that the courts will be reluctant to hold in advance of any particular procedure being completed that it will not satisfy the Article 2 obligation.  In Al Skeini, a court martial of soldiers accused of involvement in the death of Mr Mousa was pending at the time when the Court of Appeal heard the case.  The court emphasised that it was necessary to examine the whole history in the round before determining whether there had been a breach of the duty to investigate.  Earlier inadequacies in the investigation could in principle be remedied at a later stage.  Accordingly, it was premature to address the issue of breach.

45. Again in Lin, Moses LJ indicated that, even if it could not be said in advance of the inquest that it would satisfy the Article 2 obligation, it could not be said that it would not do so.

Other attempts to make use of the Article 2 duty
46. In R (Da Silva) v DPP [2006] EWHC 3204 Admin, a case arising from the fatal shooting of Jean Charles de Menezes by the police in July 2005, an unsuccessful attempt was made to challenge the decision not to prosecute any individuals for murder or manslaughter.  The decision not to prosecute had been made by reference to the normal CPS evidential test.  The claimant’s argument was that in a case where Article 2 was engaged, a prosecution should be brought in any case where there was evidence upon which the jury might properly convict, even if it was not thought probable that a conviction would actually result.

47. This argument was rejected.  Whilst Strasbourg decisions such as Oneryildiz v Turkey (2005) 41 EHRR 20 indicated that a prosecution must be brought if it was justified to do so, the ECHR did not lay down any particular evidential test which must be adopted.  Nor did the fact that Article 2 was in play call for the decision not to prosecute to be reviewed against anything other than normal Wednesbury standards.

48. Sometimes the effectiveness of the proceedings to satisfy the Article 2 rights of the bereaved will have to be set in the balance against the Convention rights of others: see e.g. Bennett v A [2004] EWCA Civ 1439, where police officers who were witnesses at an inquest were entitled to anonymity pursuant to Article 2 because of a potential threat to their lives.

Article 3 cases
49. As noted above, JL was a case of attempted suicide at a young offender institution which left the claimant with permanent brain damage.  Nonetheless it was treated without dissent as a case arising under Article 2 rather than Article 3, on the basis that the suicide attempt was a “life-threatening event”.  The same was true of the similar factual situation in the case of D.

50. One of the few Article 3 cases to date is R (Green) v Police Complaints Authority [2004] 1 WLR 725.  The reasoning does not suggest that any distinction was drawn according to which Article was in play.  On the facts, it was held that it was not necessary for the complainant (who had been or claimed to have been deliberately knocked down by a police driver) to see the witness statements given to the Police Complaints Authority in the course of its investigation.

Public inquiries
51. There have been many well-known public inquiries prompted by the death of one or more individuals.  Sometimes the death in question has occurred in circumstances which would certainly or probably have attracted the Article 2 investigative obligation, and (particularly in those cases where an inquest has not also been held) the inquiry will in practice have served, on its own or with other procedures, to discharge that obligation.  However, the Amin litigation and the Zahid Mubarek Inquiry remain (I believe) unique as an example of a conventional, full-scale public inquiry having been established as the direct result of an order of the court.  Mubarek will presumably also have been one of the last large-scale inquiries obliged to operate on a wholly non-statutory basis, since it is difficult to imagine that any such inquiry would not now be established under the Inquiries Act 2005.

52. In truth, whilst there are plenty of reasons why it might be thought appropriate to establish a public inquiry in various circumstances, it is slightly hard to imagine why such an inquiry should be preferred to an inquest simply as the means of discharging the Article 2 procedural obligation, where an inquest is available for that purpose.  Typically, what the public inquiry will be intended and equipped to do, and which the inquest will not, is to examine wider issues of policy. However, on the present state of the law (see the discussion of Gentle above) this is precisely the type of issue upon which the Article 2 investigation is not required to embark.

53. In the case of Mubarek, the sole purpose for which the government was required to establish the inquiry was to discharge the Article 2 investigative obligation in relation to the death of Zahid Mubarek.  But, perhaps unsurprisingly, the terms of reference given to Mr Justice Keith required him not only to inquire into Zahid’s death, but also “to make recommendations to minimise the risk of such attacks in the future”.  Not least because the inquiry was established more than 4 years after the murder, this inevitably took it into areas of investigation well beyond anything that Article 2 would have required.  The same phenomenon of an inquiry which is established to look into particular deaths, but whose eventual subject-matter goes very much wider can be observed in a variety of cases (although these were either not Article 2 cases or not consciously so): Macpherson and Bichard, for example; and on a pronounced scale Climbie and Shipman.

54. Different public inquiries have proceeded in very different ways in terms of their approach to cross-examination and who may cross-examine.  In this connection, future flexibility is offered by the decision in D, above.

55. If there are dual-purpose public inquiries of this kind in the future, there are some real questions to be asked as to whether the kind of procedures which are apt to achieve compliance with Article 2 (in particular with regard to the effective participation of the next of kin) are also the same kind of procedures which are apt when tackling the wider policy issues which are at one remove from the death, or are perhaps not even suggested to have caused or contributed to that death, as opposed to being matters of concern brought into focus by the events surrounding the death.

56. In future, there will remain cases in which an Article 2-compliant investigation is required, but where that obligation cannot be discharged by way of an inquest.  This will include Article 3 cases and cases in which, although Article 2 is engaged, a fatality has not resulted.  There may be other cases where an effective inquest cannot take place.  In such cases, D may provide the best guidance to what may be required of the Prisons and Probation Ombudsman, or such other person to whom the investigation may be entrusted.
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