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The Link: If it was ever in doubt, it is now firmly established that there is an important legal relationship between environmental issues and human rights protection. 

The linkage between human welfare and environmental protection/sustainable development is clearly made in key international environmental instruments eg Article 1 of the Declaration of the 1972 Conference on the Human Environment declares that:

“Man has the fundamental right to freedom, equality and adequate conditions of life in an environment of a quality that permits a life of dignity and well-being, and he bears a solemn responsibility to protect and improve the environment for the benefit of present and future generations…”

Principle 1of the 1992 Rio Declaration states that:

“Human beings are at the centre of concerns for sustainable development. They are entitled to a healthy and productive life in harmony with nature”
See also Principles 20 (Women), 22 (indigenous people) and 23 (people under oppression)

The relationship between the environment and human rights has also been recognised at the highest judicial levels eg Judge Weeramantry of the ICJ pointed out in the Gabcikovo-Nagymaros case: “The protection of the environment is…a vital part of contemporary human rights doctrine, for it is a sine qua non for numerous human rights such as the right to health and the right to life itself.”

It is not surprising that most global and regional human rights instruments do not expressly refer to the environment given that they were drafted before the emergence of modern international environmental law. More recent instruments do contain provisions relating specifically to the environment eg the Convention on the Rights of the Child does refer expressly to the environment in the context of the right to health (Article 24). At the regional level, the African Charter on Human and Peoples’ Rights and the San Salvador Protocol to the American Convention on Human Rights expressly recognise the right to live in a healthy or satisfactory environment.

Lack of explicit reference has not prevented human rights courts and other bodies from recognizing the application of human rights to a wide range of environmental concerns including the impact of pollution, exposure to environmental hazards and procedural concerns.  Among the human rights regularly invoked in environmental cases are the right to life; the right to health; the right to the respect for one’s home/private life; cultural and property rights and the right to a fair trial.

Key Issues and Developments: In the context of environmental law and human rights law, two important trends can be identified: an increasingly rights-based approach to environmental protection [this trend can be seen this in liability regimes and enforcement mechanisms as well as in explicit rights adopted in national constitutions] and an increasing use of human rights mechanisms to address environmental issues. There are important areas of convergence, particularly in the area of what may broadly be termed “participatory rights”. However, there are also areas where human rights mechanisms may not always provide coverage for environmental problems, such as the protection of biodiversity. 

One of the most interesting issues is the extent to which human rights mechanisms allow individuals to challenge the substantive content of decisions taken by public authorities in the area of the environment. Is it possible to challenge decisions taken in pursuance of environmental standards adopted at the national or international levels? Can human rights norms effectively require states to adhere to international standards where they have not chosen to do so? (consider in the context of the Inuit case against the United States in respect of global warming). 

I will try to touch briefly on these 3 areas: (1) participation rights; (2) environmental issues outside purview of human rights law; (3) substantive challenges

(1) Participation Rights: These include rights of access to information about the environment; rights to participate in environmental decision-making and access to justice in environmental matters. Recognition of these procedural rights has developed in parallel in environmental law and human rights law.

In environmental law, Principle 10 of the Rio Declaration states that:

“Environmental issues are best handled with participation of all concerned citizens, at the relevant level. At the national level, each individual shall have appropriate access to information concerning the environment that is held by public authorities, including information on hazardous materials and activities in their communities, and the opportunity to participate in decision-making processes. States shall facilitate and encourage public awareness and participation by making information widely available. Effective access to judicial and administrative proceedings, including redress and remedy, shall be provided. “

Principle 10 was the legal inspiration for the instrument which probably gives such rights their fullest expression: the 1998 UN/ECE Aarhus Convention, to which all EU member States and the Community, as well as many non-EU countries of central and Eastern Europe are party. The Convention is based on 3 “pillars”. 

Although viewed during the negotiations largely as a means of bringing environmental democracy to central and Eastern Europe, the ratification of the Convention has required important changes to EU law. In the areas of access to information for example the scope for non-disclosure has been narrowed: there is now a presumption in favour of disclosure and a stringent public interest test must be met if an exception is to be applied. The requirements for public participation have been applied to a broader range of decision-making processes. In relation to access to justice at the EU level, NGOs have finally been awarded standing before the ECJ to bring direct challenges to EU decisions affecting the environment. 

The Convention has potentially wide-ranging ramifications: it is notable that a proposal to establish a process for the negotiation of a global instrument to implement Principle 10 was however rejected at the WSSD in Johannesburg.

At the same time, human rights law has increasingly recognised participation rights such as rights of access to information about environmental hazards. In Guerra v Italy (1998) EHRR 357, the Court ruled that a failure by the public authorities to provide local residents with “essential information that would have enabled them to assess the risks that they and their families might run” in the event of an accident at a nearby factory had resulted in a violation of Article 8 ECHR. A more wide-ranging assessment of the fairness of decision-making processes has been applied in recent cases such as Taskin v Turkey and Hatton v UK, where the Court examined inter alia the extent to which the views of individuals were taken into account in the decision-making process and the procedural safeguards available. In Taskin, the Court said the decision-making process must be based on appropriate investigations and studies, emphasised the importance of public access to information and access to justice (thus aligning Convention requirements with Aarhus standards). In Taskin, the problem was that the authorities had not complied fully with judicial decisions in the case (and national courts had never accepted that subsequent Government actions constituted compliance). The case led to direct intervention by the Prime Minister and the Council of Ministers thus depriving the applicants procedural guarantees of any useful effect (the Court also found a violation of Article 6(1)). See also the Court’s consideration of the right to information in a claim under Article 2 ECHR, Oneryildiz v Turkey [2004] 39 EHRR 253: the applicant as an ordinary citizen could not have been expected to know of the specific risks posed by methane at the site where the explosion occurred and the authorities should have been proactive in disseminating the relevant information rather than expect the applicant to raise a complaint just because some of the risks were apparent.

Overall, the participation rights stemming from environmental instruments are in some ways broader than those derived from human rights law since they do not always depend on the specific interest in the environment of the individual exercising the right, nor is there generally a minimum threshold of severity of impact for the right to apply. Human rights may however provide a useful supplementary way of enforcing rights of participation in particular cases for example in relation to the exercise of the public interest test for non-disclosure. 

(2) Environmental Rights v Human Rights: The focus of this talk is on the use of human rights mechanisms to address environmental issues but it is important to bear in mind a related but distinct debate in environmental fora about “environmental rights”. An examination of this debate is useful as it reveals the areas where human rights and environment concerns converge and some areas where the relationship is less clear.

In environmental for a, there has long been a drive for explicitly environmental rights in particular a right to a decent environment which may include matters relating directly to human welfare but also more purely environmental interests eg attempt to have an Environmental Charter adopted at Rio; the 1994 Draft Principles on Human Rights and the Environment: 

Based on drafts put forward at the international level, environmental rights would appear to include, not only rights relating to the welfare of particular individuals/groups, but also rights to secure the protection of the environment without the need to show a direct impact on human welfare eg Part II.6 of the Draft Principles gives all persons the right to protection and preservation of “the essential processes and areas necessary to maintain biological diversity and ecosystems”
 Under the “environmentalist”, approach, environmental rights have more to do with achieving socially agreed environmental objectives than providing specific guarantees to particular individuals. Question is: are these types of rights available under human rights law?

The ECHR addressed the issue of the limits of protection afforded to the environment/biodiversity under Article 8 of the Convention in the case of Kyrtatos v Greece, judgment 22 August 2003. The applicants owned a house on the Greek island of Tinos which was adjacent to a swamp. Urban development took place which destroyed the swamp. The applicants argued that the failure of the Greek authorities to secure compliance with court decisions rendering the development illegal constituted an interference with their rights under Article 8 ECHR, on the basis that area around their home had lost all its scenic beauty and had changed from a natural habitat for wildlife into a tourist development. The development had also given rise to environmental pollution. The Greek Government argued that the applicant’s complaint really concerned the protection of the swamp and not the protection of their home or private life, thus there was no issue under Article 8.

The majority of the Court found that there was no violation of Article 8, which was not engaged in this case. The Court said that for Article 8 to be engaged: 

“the crucial element which must be present in determining whether in the circumstances of a case, environmental pollution has adversely affected one of the rights safeguarded by paragraph 1 of Article 8 is the existence of a harmful effect on a person’s private or family sphere and not simply the general deterioration of the environment. Neither Article 8 nor any of the other Articles of the Convention are specifically designed to provide general protection of the environment as such: to that effect other international instruments and domestic legislation are more pertinent in dealing with this particular aspect” (paragraph 52).

The Court went on to say that in the present case, even assuming the environment had been severely damaged by urban development of the area, the applicants had not brought forward any convincing arguments showing that the alleged damage to birds and other protected species living in the swamp was of such a nature as to directly affect their own rights under Article 8. The Court then went on to say something rather strange, adding “it might have been otherwise if for instance, the environmental deterioration complained of had consisted in the destruction of a forest area in the vicinity of the applicant’s house, a situation which could have affected more directly the applicant’s own well-being” (paragraph 53). Judicial swampism!

In his dissenting judgment, Judge Zagrebelsky noted that in the present case it was clear that the quality of the environment in which the applicant’s house was situated had deteriorated and that the development had caused damage to the habitat of the fauna which made the swamp area “exceptionally interesting and agreeable”. In those circumstances, it could not be said that the deterioration of the environment did not lead to a corresponding deterioration in the quality of the applicant’s life, even without taking account of their special interest in swamp flora.  Although it was difficult to quantify the damage caused to private and family life, the issue was whether there had been an interference not how serious the interference was. In any event it was not negligible. Whilst the judge was willing to say that the interference was not major, it was not possible to say that there had been no interference at all. He concluded that the growing awareness of environmental issues, should induce the Court to recognise the growing importance of environmental deterioration on people’s lives. In the present case it was not necessary to examine whether the interference was necessary and proportionate since the Greek courts had already ruled that it was unlawful, thus it could not be justified under the terms of Article 8(2). He also said that he could see no major difference between the destruction of a forest and the destruction of the extraordinary swamp environment the applicants were able to enjoy near their house.

It should be noted that the applicants were successful in their claims under Article 6(1): failure to execute judgment and delay. Leaves the position as established under Lopez Ostra:  “Naturally, severe environmental pollution may affect an individual’s well-being and prevent them from enjoying their homes in such a way as to affect their private and family life adversely, without, however, seriously endangering their health.” (para 51). 

So applicants must show that there is severe pollution (threshold) which direct affects their (physical/mental) well-being/home so as to affect private family life but don’t need to show that health is seriously endangered. 

Risk of harm: Can rely on hypothetical risk: see Taskin judgement of 10 November 2004: where dangerous effects of an activity to which individuals likely to be exposed are established as part of EIA in such a way as to establish sufficiently close link with private and family life adversely without seriously endangering their health-otherwise positive obligation of the State “set at nought”!

Standard of proof: although in assessing evidence (of a causal connection between applicant’s health problems and pollution) the general principle to be applied is proof beyond reasonable doubt, the Court may accept that Article 8 is engaged on the basis of a very strong combination of indirect evidence and presumptions eg where national MPLs have been exceeded, where the applicant suffers from health problems and where there is general medical evidence that the pollution can cause such problems and where the Government has failed to produce certain documents and reports requested by the Court and public authorities recognised the need to resettle the applicant (see Fadeyeva, judgment of 9 June 2005, paragraphs 79-88)

Not the end of the story however on biodiversity in all jurisdictions however, eg logging as a human rights issue: Yanomami case in front of the Inter-American Commission on Human Rights.  In practice claimants can address risks/harm to biodiversity through other related human rights. Less scope for this where pristine environments confined to protected areas isolated from human use. In circumstances where human communities depend on wilderness areas for subsistence/culture/home etc may be easier to assert human rights.

(3) Substantive challenges: Of course most cases will address both procedural and substantive issues (see Taskin: assess substantive merits and scrutinise the decision-making process, para 115 citing Hatton) but the position in relation to the scope for successful challenge in relation to the latter remains less clear: what is the threshold for establishing a breach of human rights in circumstances where eg an environmental standard has been complied with or where a state is only partly responsible for the environmental problem at issue?

Factors to bear in mind in mounting a substantive challenge to state action in the environmental sphere: 

Drawn from the recent judgment in Fadeyeva v Russia where the applicant alleged that the operation of a steel plant in close proximity to her home endangered her health and well-being and constituted a violation of Article 8 ECHR. 

The claim: The plant in question was the largest iron smelter in Russia and the main employer of 60,000 people. The authorities had established a buffer zone around the plant which was supposed to separate the plant from the town’s residential population but in practice thousands of people, including the applicant, lived there. Authorities had recognised in 1990 that concentration of toxic substances in the town’s air had exceeded the acceptable norms many times and morbidity rate higher than average and some steps taken to address this. It was accepted that the plant was the largest contributor to air pollution in the town. 

The applicant had obtained a national court ruling that she be placed on a priority waiting list for resettlement but, in practice, this meant being placed on a general waiting list with no realistic prospect of resettlement in the foreseeable future. During proceedings, the ECtHR had requested the Government, at the behest of the applicant, to provide technical information on the emissions from the plant and data on the ambient air quality of the town. The Government argued that emission levels had improved in recent years and measures had been imposed on the plant to ensure that its activities complied with state norms. The Government also disputed whether the applicant’s health problems were caused by the plant and argued that she could have chosen to leave the area if she had wished

In a detailed judgment, the Court found that there had been a violation of Article 8, referring to previous cases including Hatton and Lopez Ostra. The judgement provides an indication of the factors on which an assessment of substantive violation of Article 8 in an environmental case will be based.

· Sufficient nexus test: State responsibility in environmental cases can arise from a failure to regulate private industry [the plant had originally been state-owned but subsequently privatised], the state has a positive duty to take reasonable and appropriate measures to secure the applicant’s rights under Article 8.1, Fadeyeva para 89 and also Hatton;

· Court’s first task is to assess whether the State could reasonably be expected to act so as to prevent or put an end to alleged infringement of the applicant’s rights

· Discuss where this might not be the case given coverage of modern environmental law? From observations in Fadeyeva (para 90): implication that sudden and unexpected turn of events and lack of foreknowledge might be a basis for finding no duty. Not in case where authorities exercise regulatory control and plant is a major source of pollution: Court asks: are the authorities in a position to evaluate the pollution hazards and to take adequate measures to prevent or reduce them?: establish sufficient nexus between pollutant emissions and the state cp Inuit petition! Court found there was such a nexus in Fayadeva
· Justification: breach of positive duty and direct interference-same principles apply.

· Domestic illegality: In cases of direct interference by the state, breach of domestic law will necessarily lead to a finding of violation of the Convention (Fayadeva para 95) But in cases involving a positive obligation a different approach is required: “domestic legality should be approached not as a separate and conclusive test, but rather as one of many aspects which should be taken into account in assessing whether the State has struck a fair balance under Article 8(2)”

· Where breach of positive duty, the state has a choice of means available and therefore “in accordance with the law” justification test cannot be applied in the same way (F para 96). Note that in Taskin the national court had ruled that operating permits for the gold mine breached enjoyment of the applicant’s right to life and a healthy environment and so ECtHR focussed on decision-making process alone;

· NB what about cases where there is no domestic illegality eg GMO release-could still show breach but no examples as yet?

· Legitimate aim: In Fadeyeva Court said where State required to take positive measures to strike a fair balance between interest of applicant and of community as a whole, the aims mentioned in 8(2) may be of a certain relevance although provision only relates to interferences and therefore negative obligations see Rees 1986. In Fadeyeva the justification put forward was a dual one: fairness to others on the resettlement waiting list and the economic importance of the plant to the country as a whole. This was sufficient to establish legitimate aim.

· Necessary in a democratic society: the Court will recognise a wide margin of appreciation but “It remains open to the Court to conclude that there has been a manifest error of appreciation by the national authorities in striking a fair balance between the competing interests of different private actors in this sphere” (F para 105) “However the complexity of the issues involved with regard to environmental protection renders the Court’s role primarily a subsidiary one. The Court must first examine whether the decision-making process was fair and such as to afford due respect to the interests safeguarded to the individual by Article 8...only in exceptional circumstances may it go behind this line and revise the material conclusions of the domestic authorities eg Taskin [but national courts had already found the permits to be unlawful!)” (F para 105)

· Outcomes: Fadeyeva, the Ct found a violation of Article 8 because: Court noted operation of the plant in conformity with domestic standards only if buffer zone operated correctly (para 117); court assumed the applicant’s house was within the zone-where industrial pollution exceeded safe levels and where any housing was prohibited under domestic legislation; although she had moved there in 1982-housing shortage and probable that no choice; scarcity of environmental information so may have underestimated dangers; obtained flat lawfully from the state and did not create the problem herself; “although it is theoretically possible for the applicant to change her personal situation, this would appear to be very difficult” (para 121) so still a victim but may affect scope of positive obligation of Government; domestic court had (reasonably found) that the only solution proposed by national law was to place the applicant on a waiting list (with no prospect of resettlement in the foreseeable future); since the family moved in the toxic emissions have reduced, “significant progress has been made in reducing emissions over the past 10-20 years” but progress slow; 

· Due Diligence test: Court’s approach to assess whether the Government approached the problem with due diligence and gave consideration to all competing interests (para 128) “onus on state to justify, using detailed and rigorous data, a situation in which certain individuals bear a heavy burden on behalf of the rest of the Community”. In Fadeyeva, the court noted that: Government had failed to produce reports and explain how these influenced operation conditions and did not provide copy of operating permit!; did not specify what sanctions had been imposed on the plant for breaches of environmental law; Government had failed to show clearly what this policy consisted of and in these circumstances the Court has to draw an adverse inference (para 131) ie could not conclude that, in regulating the plant’s activities, the authorities gave due weight to the interests of the community living in close proximity to the plant; 

· Not the Court’s role to dictate the precise measures to be taken by the State in order to comply with Article 8 duties but the State did not offer the applicant any effective solution to help her move, furthermore although operated in breach of domestic standards, no information offered as to way in which State took effective measures to take into account interests of local population and reduce pollution to acceptable levels. Therefore despite wide margin of appreciation, the State had failed to strike a fair balance between the interests of the Community and the applicant’s effective enjoyment of her right to respect for her home and private life. Violation of Article 8.

· Cp Marcic where HL ruled that a statutory scheme taken as a whole was Convention compliant and did not impose an unreasonable burden on Mr Marcic. Enforcement of duty entrusted to independent regulator and judicial review also available. There was a need to adopt some system of priorities and the systems needs to be fair-some issues about compensation. In M there was transparency and recourse to independent regulator to find solution.

· Right to life: Oneryildiz v Turkey: Court found violation of Article 2 in circumstances where public authorities had negligently failed to take action to address a known risk of a methane explosion at waste dump. Gov had disputed applicability of Article 2 in this case but the court said a violation of the right to life can be envisaged in relation to environmental issues relating not only to the spheres mentioned by the Government [ie where there are allegations of negligence] but also to other areas liable to give rise to a serious risk for life or various aspects of the right to life: recent development of European standards in this respect merely confirms an increased awareness of the duties incumbent on the national public authorities in the environmental field eg installations dealing with household waste and inherent risks-no distinction between acts, omissions and negligence in this context.

· Examined responsibility under 2 heads; implementation of preventive regulations and respect for the public’s right to information (see above). In relation to the first issue, court held that it needed to determine whether national authorities complied with national safety regulations. Noted that an expert report had drawn attention to the risk of a methane explosion at the site in 1991. Indicates failure to conform to technical standards. Noted city councils fierce opposition to the report. The report merely highlighted a situation of which the municipal authorities should have been aware-not necessary to examine significance of the city’s planned rehabilitative works nor measures to stop slums spreading. Although the local authorities had not encouraged applicant to live there nor had they discouraged him. The Court found no reason to depart from domestic court’s findings of fact as to negligence-this, added to the failure to inform about risks constitutes violation unless dealt with adequately at national level;

· Redress at national level: these did not conform to legal requirements or constitute adequate redress [Also found breach of A1P1]

A Right to Sustainable Development? Would encompass very broad range of environmental concerns and include notions of equity and qualitative assessment of decisions eg adoption of international standards.

Would require courts and public authorities to carefully audit impact of policies on the environment and on the poor in particular and address issues of consumption as well as protection. Consider items at the macro-level.

� In 1990 the UN Sub-Commission on the Prevention of Discrimination and Protection of Minorities appointed a Special Rapporteur to report on the problem of the environment and its relationship to human rights. In 1994 the Rapporteur included in an Annex to her final report a set of Draft Principles on Human Rights and the Environment which included the right to a “secure, healthy and ecologically-sound environment” (Principle II)
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