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I AM A MENTAL HEALTH LAWYER – HOW IS THE HUMAN RIGHTS ACT HELPING MY PRACTICE?   HUMAN RIGHTS AND DEVELOPMENTS IN MENTAL HEALTH LAW
Richard Gordon Q.C. (Brick Court Chambers)
A: OVERVIEW
1. Has the Human Rights Act 1998 (‘HRA’) made a difference to mental health law?   I suggest here that it has.   It has achieved this in two distinct ways.   First, it has engendered what might be termed a new culture of expectation.   Secondly, it has resulted in our viewing recurrent themes in mental health law in a rather different way than before.   I address both of these aspects in what follows.   

B: SETTING THE SCENE - THE NEW CULTURE

2. The notion that those unfortunate enough to suffer from mental health problems enjoy positive rights is something that has crystallised slowly in our law.   It is, of course, familiar enough to those whose practice took them regularly to Strasbourg.   But what the HRA was designed to do, as the New Labour sound-bites told us, was to ‘bring rights home.’   

3. We have now had 4 years or so of the HRA.   It brings rights home by requiring judges to take account of the Strasbourg law and, in effect, to apply the over-arching principles contained in that law.   It also requires judges to strain to interpret Acts of Parliament – here the MHA 1983 – so far as is possible in a manner that is compatible with the ECHR.

4. This dual judicial responsibility is one that has, as we shall see, fundamentally changed the substantive content of much mental health law.   But it has done something else too.   Quite apart from specific case-law, the HRA has engendered a human rights culture – Francesca Klug
 calls it a ‘third wave’ – in which ideas of fundamental rights as a motor for change are being openly discussed and where the State is not the sole or even, necessarily, the main abuser of power.

5. The revolution ushered in by the HRA, in the mental health field at least, is that - unlike in Strasbourg where the State is the sole Respondent - under the HRA the concept of a ‘public authority’ performing public functions that bring those particular authorities within the range of ECHR obligations is part of the statutory scheme.   

6. As importantly, the HRA is not about judicial interpretation in the narrow sense.   The intention behind the judicial training on the then new Act was to change not only the way in which the law was to be interpreted but also the culture in which judges and their colleagues operated.   This was made clear by Jack Straw in an address to a Civil Service seminar before the passing of the Act.   He said this:

‘By and large, our legal culture is about finding the true meaning of the law.   In the case of statute, what matters is what Parliament intended.   Moral norms and ethical principles don’t normally come into it.   The Human Rights Act requires us to look for possible meanings, not the true meaning.   And the ambition of the Human Rights Act is that possible meanings that fit with the Convention principles and norms are always to be preferred.   Deciding day-to-day legal questions on the basis of such fundamental ethical principles, set out in statute, is a new departure.’
          

7. Thus, for example, it is now possible to speak, as Baroness Hale did in her recent Paul Seighart lecture of core human rights values in mental health law.   There, she took as her starting point the 1991 United Nations’ Principles for the Protection of Persons with Mental Illness and for the Improvement of Mental Health Care,
 and summed up those core human rights as consisting of the following:

(i) People with mental disorders and disabilities should be enabled to receive the care and treatment they need.

(ii) That treatment and care should be available to all who need it, without discrimination on grounds such as sex, racial or ethnic origin, membership of a particular religious or social group, or the nature of their disability.

(iii) Enabling should not entail enforcing: a person’s right to choose – at least if (s)he is capable of choice - what may be done to his or her body or his or her mind should only be taken away with due legal process.

(iv) That due legal process requires (a) principled grounds for intervention; (b) a fair machinery for determining disputes; and (c) appropriate and humane treatment and care in return.

8. It can readily be seen that underlying and overriding all of these core designated human rights values is respect for the equal dignity and humanity of all people, however great their disorder or disability.   It is something entirely new for judges to scrutinise a statute to conform to over-arching normative principles such as dignity rather than simply to seek to find out what Parliament intended in a particular case.

C: MOVING TO THE CASES

9. There is an important relationship between the new culture that I describe above and the substantive principles that would find their way into the HRA cases.   And, of course, the inviolable dignity of human beings finds more obvious expression in the field of mental health than in virtually any other area.   It is, perhaps, unsurprising that much of the HRA case-law has been in this context.     

10. The remainder of this Paper outlines 5 themes that have always been highly relevant to mental health law.   Each of them has, in different ways, been profoundly affected by the coming into force of the HRA.   

11. These themes are:

(i) Process.

(ii) Incapacity.

(iii) Necessity.

(iv) Autonomy.   Finally:

(v) Resources.

1- Process

12. The ECHR has a strong focus on freedom.   Historically, it was, after all, a response in general to the horrors of the Second World War and, in particular, to the atrocities of the holocaust.   

13. This emphasis on libertarian values makes it easiest to use the HRA (itself a statutory mirror to Convention rights) to provide due process safeguards against compulsory detention and treatment.   This is exemplified by the Strasbourg cases.   For example, in the early Strasbourg decision in X v United Kingdom (1981) 4 EHRR 181, restricted patients were granted the protection of an independent court – the Mental Health Review Tribunal.   Under the 1959 Mental Health Act such patients had their cases heard before a Tribunal but the Tribunal could only recommend discharge to the Secretary of State who made the final decision.   In X this was held to be a violation of Article 5 ECHR (which protects against arbitrary deprivation of liberty).   The Court’s ruling led directly to the passing of an amending statute in 1982 and, soon afterwards, to the enactment of the MHA in which restricted patients were treated with the same due process safeguards as any other detained patient.   In future, their entitlement to be discharged would rest with a Court and not with the Executive.

14. Unsurprisingly, due process safeguards have been a consistent feature of the HRA.   An early declaration of incompatibility under the Act related to the requirement for patients to prove to a tribunal that they were not detainably ill rather than for the hospital to prove that they were.
   If, as the Court of Appeal inferred, such a requirement were not present in the MHA there was, so the Court reasoned, a necessary breach of Article 5(4) ECHR (right to regular review of the legality of detention) because, once detained, the patient would have to prove that he should not be detained.   This led to the first remedial order under section 10 of the Act.
   

15. The decision in H would have been inconceivable before the passing of the HRA (or, at least, the reference by domestic courts to the ECHR).   In R v. Canons Park Mental Health Review Tribunal, ex p. A [1995] QB 60 the reverse burden of proof was deployed, in part, to justify the continued detention of psychopathic patients.   Only in Reid v. Secretary of State for Scotland [1999] 2 AC 512 was the House of Lords able to overrule Canons Park by coming to the – in retrospect unremarkable - conclusion that the discharge criteria for mental health patients must, in order to be Convention compatible, mirror the conditions of admission.
  

2/3 – Incapacity and necessity

16. Even if due process safeguards stood alone, the HRA would have made a notable difference to mental health law.   But its more long-lasting impact is likely to be in the areas of incapacity, necessity and autonomy.   It is in these areas that the fundamental dignity of a human acquires real importance and where giving effect to that dignity has produced real substantive changes in the law.

17. It is convenient to take incapacity and necessity together.   This is because the two go hand in hand.   The common law doctrine of necessity, whereby a doctor must treat a mentally incapacitated patient in that patient’s best interests, is (one might say, of necessity) confined to the patient who lacks legal capacity.

18. If, as I suggest, we should look to dignity as the over-arching Convention value it seems clear that there ought to be well defined Convention restraints both on the scope and operation of the doctrine of necessity and also on the way in which patients lacking legal capacity to make decisions for themselves, but who are compulsorily detained under the MHA, may be treated whilst in hospital.

19. As to necessity, the pre HRA stance taken by domestic courts was, I believe, somewhat alarming.   The key case is R v. Bournewood Community and Mental Health NHS Trust, ex p. L [1999] 1 AC 458.   There, the Applicant, then in his 40s, suffered from autism and, as was common ground, lacked relevant legal capacity.   For many years, he had attended a day care centre but was looked after by paid carers.   One day, whilst he was at the centre, he became agitated and started hitting himself and generally behaving in a self-harming way.   He was sedated and taken to hospital and kept in hospital.   The crux of the case involved a dispute between his carers (Mr and Mrs E) who wanted him back with them, and the hospital who sought to keep him there.

20. The legal questions were, first, whether he had been ‘detained’ and secondly whether the common law doctrine of necessity could be used to keep him in hospital.

21. For present purposes, the domestic, pre HRA, decision of the House of Lords is what matters.   The House of Lords held, by a majority that HL, had not been ‘detained’ since he was, at all times, free to leave hospital.   Lord Steyn, dissenting on this point, observed that to say that HL had not been detained was but a ‘fairy tale.’   The House was, in any event, unanimous in ruling that even if he was detained this was justifiable under the common law doctrine of necessity.

22. In respect of necessity, Lord Goff said this:

“I wish, however, to express my gratitude to counsel for the appellants ... for drawing to our attention three earlier cases in which the doctrine [of necessity] was invoked, viz. Rex v. Coate (1772) Lofft 73, especially at p. 75 per Lord Mansfield; Scott v. Wakem (1862) 3 F. and F. 328, 333, per Bramwell B.; and Symm v. Fraser (1863) 3 F. and F. 859, 883, per Cockburn C.J., all of which provide authority for the proposition that the common law permitted the detention of those who were a danger, or potential danger, to themselves or others, in so far as this was shown to be necessary. I must confess that I was unaware of these authorities though, now that they have been drawn to my attention, I am not surprised that they should exist. The concept of necessity has its role to play in all branches of our law of obligations - in contract (see the cases on agency of necessity), in tort (see In Re F. (Mental Patient: Sterilisation) [1990] 2 A.C. 1), and in restitution (see the sections on necessity in the standard books on the subject) - and in our criminal law. It is therefore a concept of great importance. It is perhaps surprising, however, that the significant role it has to play in the law of torts has come to be recognised at so late a stage in the development of our law.” 

23. But when HL reached Strasbourg, the European Court took a different view.   It held that there was a breach of Article 5(1) and 5(4) of the ECHR.   Not only did it hold (contrary to the majority of the HL) that the Applicant had been ‘detained’, it also held that the doctrine of necessity was too vague to satisfy the requirements of the Convention.  The Court observed thus:

“1.  It is true that, at the time of the applicant's detention, the doctrine of necessity and, in particular, the “best interests” test were still developing.   Clinical assessments of best interests began to be subjected to a double test (the Bolam “not negligent” test together with a separate duty to act in a patient's best interests). Broader welfare matters were also introduced to the “best interests” assessment (Re F (Adult: Court's Jurisdiction) and R.B. (A patient) v. Official Solicitor, sub nom Re A. (Male Sterilisation), at paragraphs 59-62 above). It is therefore true that each element of the doctrine might not have been fully defined in 1997. This is reflected in, for example, the conflict between the views of Lady Justice Butler-Sloss in the afore-mentioned case of R.B. (A patient) and paragraph 15.21 of the Mental Health Act Code of Practice 1999 (see paragraphs 62 and 72 above). 

2.  Whether or not the above allows the conclusion that the applicant could, with appropriate advice, have reasonably foreseen his detention on the basis of the doctrine of necessity (Sunday Times v. the United Kingdom (no. 1), judgment of 26 April 1979, Series A no. 30, §§ 49 and 52), the Court considers that the further element of lawfulness, the aim of avoiding arbitrariness, has not been satisfied. 

3.  In this latter respect, the Court finds striking the lack of any fixed procedural rules by which the admission and detention of compliant incapacitated persons is conducted. The contrast between this dearth of regulation and the extensive network of safeguards applicable to psychiatric committals covered by the 1983 Act (paragraphs 36 and 54 above) is, in the Court's view, significant.

In particular and most obviously, the Court notes the lack of any formalised admission procedures which indicate who can propose admission, for what reasons and on the basis of what kind of medical and other assessments and conclusions. There is no requirement to fix the exact purpose of admission (for example, for assessment or for treatment) and, consistently, no limits in terms of time, treatment or care attach to that admission. Nor is there any specific provision requiring a continuing clinical assessment of the persistence of a disorder warranting detention. The nomination of a representative of a patient who could make certain objections and applications on his or her behalf is a procedural protection accorded to those committed involuntarily under the 1983 Act and which would be of equal importance for patients who are legally incapacitated and have, as in the present case, extremely limited communication abilities.” 

24. Nor is the proper scope of necessity just a procedural safeguard.   The relationship between incapacity and necessity is highly relevant from a Convention perspective.   For, if the contours of the principle of necessity are too vaguely drawn to satisfy ECHR requirements it follows that patients who lack capacity may be treated by reference to the doctrine of necessity in a way that violates other provisions of the Convention as well.

25. For example, as is well known, Article 3 ECHR prohibits, amongst other things, inhumane or degrading treatment.   This has obvious application to the treatment of compulsorily detained patients.   

26. Similarly, Article 8 ECHR (right to respect for private and family life) is capable of raising similar issues.   For example, in Bensaid v United Kingdom (2001) 33 EHRR 205 (at paragraph 46), the Strasbourg Court ruled that treatment which does not reach the severity of Article 3 treatment may nonetheless breach the right to respect for private life in Article 8 if there are sufficiently adverse effects on physical and moral integrity. It observed (at paragraph 47) that:

“Mental health must also be regarded as a crucial part of private life associated with the aspect of moral integrity. Article 8 protects a right to identity and personal development, and the right to establish and develop relationships with other human beings and the outside world. The preservation of mental stability is in that context an indispensable precondition to effective enjoyment of the right to respect for private life.”    

27. In this respect, there is an important but often unrecognized distinction to be made between the confinement of prisoners on the one hand and, on the other, the detention of mentally ill patients.   In R (Munjaz) v Mersey Care NHS Trust; R (S) v Airedale NHS Trust [2003] EWCA Civ 1036; [2003] 3 WLR 1505 (paragraph 55) the Court of Appeal was careful to point out this difference.   It may be expressed thus.   For prisoners, the mere fact of detention is a legitimate end.   But, for mentally ill patients, detention is not an end in itself.   It is merely one of the means to an end, namely care and treatment.   

28. It would appear to follow that whilst care and treatment that amount to a ‘therapeutic necessity’ (see: Herczegfalvy v Austria (1992) 15 EHRR 437) will not violate Articles 3 or 8, the imposition of compulsory treatment may, depending upon the particular circumstances of a case, be in breach of either or both of these Convention rights.

29. This was recognised in the Court of Appeal decision in R (Wilkinson) v RMO Broadmoor Hospital [2001] EWCA 1545; [2002] 1 WLR 419.   In that case it was held that compulsory medical treatment could, indeed, breach Convention rights, most notably those under Article 8.   As Simon Brown LJ  observed (see paragraph 26):

"It seems to me that the court must inevitably now reach its own view both as to whether this claimant is indeed incapable of consenting (or refusing consent) to the treatment programme planned for him by . . . his RMO and, depending upon the court's conclusion on that issue, as to whether the proposed forcible administration of such treatment would (a) threaten the claimant's life and so be impermissible under Article 2, (b) would be degrading and so impermissible under Article 3, and (c) would not be justifiable as both necessary and proportionate under Article 8(2) given the extent to which it would invade the claimant's right to privacy."

30. There is no reason to infer that the Court of Appeal intended to restrict the ambit of its reasoning to patients with capacity.   It is clear (see also below) that the mere fact that a patient, lacking the requisite capacity, cannot meaningfully object to treatment does not, of itself, validate that treatment in Convention terms.   Just as HL was detained even though in strict legal terms he had no ‘will’, so, too, a pvs patient (or a Belsen corpse) may be treated in a way that is inhumane or degrading or that violates respect for his dignity as a human being.   

31. In Wilkinson (at paragraph 79) Hale L.J. said this:

". . . I would hesitate to say which was worse: the degradation of an incapacitated person shames us all even if that person is unable to appreciate it, but in fact most people are able to appreciate that they are being forced to do something against their will even if they are not able to make the decision that it should or should not be done."

32. Cases such as Wilkinson and Bournewood are, I suggest, of great importance because they re-define our traditional ideas about what is acceptable treatment of detained incapacitated patients.   In B v. Croydon Health Authority [1995] Fam 133 Mrs. B, a detained psychopathic patient, was force fed through a nasogastric tube.   This awakened feelings of abuse that she had suffered as a child.   Even though (as it happened) the judge at first instance (Thorpe J) held that she possessed capacity to refuse such treatment, he also held (and was – see report - upheld by the Court of Appeal) that s. 63 MHA enabled the clinicians to treat her compulsorily.   I suggest that whether possessing capacity or not, this case would be decided very differently post HRA.

33. This is surely because (in the case of incapacitated persons)
 the dignity of the individual places Convention constraints on the doctrine of necessity.   Capacity cannot be a criterion for defining degrading treatment. Why should it be acceptable to treat an incapacitated person in a way which would be degrading if done to a capacitated?   

34. In B, Miss B may or may not have possessed capacity.   In the Court of Appeal (though it was not necessary to decide the issue because of the scope of MHA s. 63) Hoffmann L.J. suggested that in view of the irrationality of her decision to refuse feeding, he doubted whether she did have requisite capacity.   That, with respect, is a flawed approach since the law assumes that persons with capacity may make decisions however irrational those decisions may be.   That aside, though, respect for Miss B’s values ought not inevitably to mean – even if she did not have relevant capacity - that she could be force fed against her strong protestations.   Then traumatic feelings that such ‘treatment’ evoked were the same whatever her capacity to make meaningful decisions.

35. The point arose in Bournewood.   As explained above, it was accepted that HL lacked capacity.   The Government accepted before the House of Lords that if B had protested against his treatment he would not have been taken to hospital.   At least early versions of the Mental Incapacity Bill (as it was originally termed)
 made the distinction between protesting and non-protesting incapacitated patients in respect of the exercise of certain of the proposed statutory powers.

36. So, the lesson of the HRA, in the context of capacity and necessity, is that it can no longer be assumed – as before – that the clinicians know best and/or that well intentioned treatment can simply be forced upon the incapacitated.   There are limits and, ultimately, the Court (applying ECHR principles) is the arbiter of those limits.   What the limits are remains to be determined in the cases.

37. Further, it is of course now well established that both Article 3 and Article 8 create (in appropriate circumstances) positive obligations.   This means that there may, in the context of mental health law, sometimes be a right to appropriate treatment.   Although such a right cannot, sensibly, depend upon whether a patient does or does not have capacity, the presence of such right – where it does not depend on available resources – is likely to manifest itself with the incapacitated where such patients may be treated inappropriately precisely because they lack capacity.   

38. As the European Court of Human Rights pointed out in Keenan v United Kingdom (2001) 33 EHRR 38:

"110
It is relevant in the context of the present application to recall also that the authorities are under an obligation to protect the health of persons deprived of liberty. The lack of appropriate medical treatment may amount to treatment contrary to Article 3. In particular, the assessment of whether the treatment or punishment is incompatible with the standard of Article 3 has, in the case of mentally ill persons, to take into consideration their vulnerability and their inability, in some cases, to complain coherently or at all about how they are being affected by any particular treatment.

112
. . . there are circumstances where proof of the actual effect upon the person may not be a major factor. For example, in respect of a person deprived of his liberty, recourse to physical force which has not been made strictly necessary by his own conduct diminishes human dignity and is in principle an infringement of the right set forth in Article 3. Similarly, treatment of a mentally ill person may be incompatible with the standards imposed by Article 3 in the protection of fundamental human dignity, even though that person may not be capable of pointing to any specific ill-effects.”                
4 - Autonomy

39. Autonomy, as opposed to incapacity, is not a theme than has been widely recognised in mental health law prior to the enactment of the HRA.  

40. It is, however, the vehicle through which detained patients with capacity are likely to be accorded – at least to the maximum extent possible – a right of self-determination.   

41. There are two relatively recent domestic cases in which autonomy, as a Convention concept, is beginning to be recognised.   Neither of them are mental health cases but they have obvious relevance to the area. 

42. First, Pretty v United Kingdom (2002) 35 EHRR 1, the distressing case where Mrs. Pretty who suffered from motor neurone disease was held not to be permitted to be assisted to kill herself when she became too weak to do so and required help from a third party.   Nonetheless, despite upholding this country’s law banning assisting suicide the Strasbourg Court considered (at paragraph 61) that Article 8 was engaged.   It said this:

“Though no previous case has established as such any right to self-determination as being contained in Article 8 of the Convention, the Court considers that the notion of personal autonomy is an important principle underlying the interpretation of its guarantees.”

43.  The second case is R (Burke) v. GMC (2005) 2 WLR 431.   There, Mr. Burke (who possessed full legal capacity) asked the Court to determine the legality of GMC guidelines that could have had the effect of preventing him from being able to receive artificial nutrition and hydration at the end of his life against his will.

44. In a highly significant judgment, Munby J ruled (materially) from paragraph 63
 as follows:


“The final point is very important and it relates to the enhanced degree of protection, and the increased vigilance in reviewing whether the Convention has been complied with, which is called for in the case of the vulnerable. I can start with what the Strasbourg court said in Herczegfalvy v Austria (1992) 15 EHRR 437 at para [82]:

“The Court considers that the position of inferiority and powerlessness which is typical of patients confined in psychiatric hospitals calls for increased vigilance in reviewing whether the Convention has been complied with.”

In Keenan v United Kingdom (2001) 33 EHRR 913 at paras [90], [110], [112], the Court said this:

“[90]
… persons in custody are in a vulnerable position and … the authorities are under a duty to protect them …

[110]
… the authorities are under an obligation to protect the health of persons deprived of liberty. The lack of appropriate medical care may amount to treatment contrary to Article 3. In particular, the assessment of whether the treatment or punishment concerned is incompatible with the standards of Article 3 has, in the case of mentally ill persons, to take into consideration their vulnerability and their inability, in some cases, to complain coherently or at all about how they are being affected by any particular treatment.

[112]
… While it is true that the severity of suffering, physical or mental, attributable to a particular measure has been a significant consideration in many of the cases decided by the Court under Article 3, there are circumstances where proof of the actual effect on the person may not be a major factor. For example … treatment of a mentally ill person may be incompatible with the standards imposed by Article 3 in the protection of fundamental human dignity, even though that person may not be able, or capable of, pointing to any specific ill-effects.”


I need also to refer to the separate, concurring, opinion of Judge Greve in Price v United Kingdom (2002) 34 EHRR 1285 at p 1296 (emphasis in original):

“In this case there is a lack of immediate compatibility between the applicant’s situation as such and detention in any ordinary prison facility. The applicant is confined to her wheelchair and has an extensive need for assistance, to the extent that at night she is unable to move enough to keep a normal human body temperature if the room in which she stays is not specially heated or, as in casu, she is not wrapped, not just in blankets, but in a space blanket.

In this the applicant is different from other people to the extent that treating her like others is not only discrimination but brings about a violation of Article 3 … 

It is obvious that restraining any non-disabled person to the applicant’s level of ability to move and assist herself, for even a limited period of time, would amount to inhuman and degrading treatment – possibly torture. In a civilised country like the United Kingdom, society considers it not only appropriate but a basic humane concern to try to improve and compensate for the disabilities faced by a person in the applicant’s situation. In my opinion, these compensatory measures come to form part of the disabled person’s physical integrity. It follows that, for example, to prevent the applicant, who lacks both ordinary legs and arms, from bringing with her the battery charger to her wheelchair when she is sent to prison for one week, or to leave her in unsuitable sleeping conditions so that she has to endure pain and cold – the latter to the extent that eventually a doctor had to be called – is in my opinion a violation of the applicant’s right to physical integrity. Other events in the prison amount to the same.

The applicant’s disabilities are not hidden or easily overlooked. It requires no special qualification, only a minimum of ordinary human empathy, to appreciate her situation and to understand that to avoid unnecessary hardship – that is, hardship not implicit in the imprisonment of an able-bodied person – she has to be treated differently from other people because her situation is significantly different.”


Now Herczegfalvy, Keenan and Price were all, of course, cases of persons who were vulnerable in part because they were detained by the State. But the principle is not confined to those who are vulnerable because they are confined, or whose vulnerability is increased because they are confined. It extends, for example, to the severely disabled living in their own homes: see Botta v Italy (1998) 26 EHRR 241 (in particular the concurring opinion at pp 250-252 of Mr N Bratza, as he then was, in the proceedings before the Commission) and R (A, B, X and Y) v East Sussex CC and the Disability Rights Commission (No 2) [2003] EWHC 167 (Admin), (2003) 6 CCLR 194. And D v United Kingdom (1997) 24 EHRR 423, as it seems to me, shows that exactly the same principle extends to a vulnerable patient in hospital: in that case, a terminally ill AIDS sufferer. 

In R (A, B, X and Y) v East Sussex CC and the Disability Rights Commission (No 2) [2003] EWHC 167 (Admin), (2003) 6 CCLR 194, having set out the passage from Judge Greve’s opinion which I have just quoted I continued at para [93]:

“This brings out the enhanced degree of protection which may be called for when the human dignity at stake is that of someone who is … so disabled as to be critically dependent on the help of others for even the simplest and most basic tasks of day to day living. In order to avoid discriminating against the disabled … one may, as Judge Greve recognised, need to treat the disabled differently precisely because their situation is significantly different from that of the able-bodied. Moreover, the positive obligation of the State to take reasonable and appropriate measures to secure the rights of the disabled under article 8 of the Convention … and, in particular, the positive obligation of the State to secure their essential human dignity, calls for human empathy and humane concern as society, in Judge Greve’s words, seeks to try to ameliorate and compensate for the disabilities faced by persons in A and B’s situation (my emphasis).”


I was pressed in that case by the Official Solicitor with the argument (see paras [138]-[139]) that matters of dignity and respect weigh heavily with people who are already shut out from much of what is available to the vast majority. Agreeing, I said at para [148]:

“With [this argument] – the enhanced weight which is properly to be attached to the article 8 rights of those who through disability are already deprived of so much of what makes life enjoyable and enriching for the majority – I have no difficulty. It is, for the very reasons articulated by Judge Greve, a compelling argument. The claims of the disabled and the obligations of the State to give effect to their article 8 rights in the ways identified by Judge Greve in her separate opinion in Price and by Mr Bratza in his concurring opinion in Botta – analyses with each of which I entirely agree – are powerful indeed. I agree, therefore, that A and B’s article 8 rights weigh heavily in the balance.”


Very recently in her 2004 Paul Sieghart Memorial Lecture Baroness Hale of Richmond made much the same point:

“ … human dignity is all the more important for people whose freedom of action and choice is curtailed, whether by law or by circumstances such as disability. The Convention is a living instrument … We need to be able to use it to promote respect for the inherent dignity of all human beings but especially those who are most vulnerable to having that dignity ignored. In reality, the niceties and technicalities with which we have to be involved in the courts should be less important than the core values which underpin the whole Convention.”

I respectfully agree.” 

45. This extensive analysis has considerable implications for detained mentally ill patients.   Although, for the reasons earlier stated, the reasoning is as applicable to the incapacitated as to those possessing requisite capacity it is clear that the legal concept by which Munby J and others have been able to reach the conclusion that the ECHR (and, hence, the HRA) helps those with capacity is that of autonomy.   Autonomy is a specific reflection of dignity.   And, in the case of those persons who are additionally vulnerable because of their mental condition coupled with enforced confinement, the State and the organs of the State have an extra set of Convention obligations.  That was, in large measure, why Mr. Burke had the right to choose to live even if that decision was not objectively in his best interests.   He had the right to decide what was in his best interests.

46. Of course, the reasoning in Burke cannot simply be transplanted across to the mental health field without some qualification.   A detained patient’s autonomy is, necessarily, constrained to an extent because of the context in which he comes to be detained.   Nonetheless, a person’s autonomy is highly relevant to the issue of compulsory treatment.   We do not force competent persons to have physical treatment against their will.   Why should the criteria for treatment for mental disorder not be the same as the criteria for treatment for physical disorder?   Why should not this too depend upon consent or incapacity?   Why should people with capacity be able to make advance directives about treatment for future physical disorder but not about treatment for future mental disorder?

47. What can, perhaps, be said with some confidence is that although – thus far - it has not surfaced much in either the Strasbourg or the domestic cases, the concept of autonomy is likely to play an increasing role in mental health cases.   For example, it would, in my view, have resulted in a different decision in B v. Croydon Health Authority (discussed above).   

48. It can be seen, therefore, that the ECHR/HRA with its emphasis on dignity and autonomy is likely to have major repercussions in the field of mental health law whether a detained mentally ill patient has or does not have legal capacity.

5 - Resources

49. I want to conclude by saying something (largely anecdotal) about the role of resources in mental health law.   It is a truism that the financial resources of those providing health and social care are by no means infinite.   Behind the scenes of cases, lack of available financial resources can play a significant part in the outcome of judicial decisions.

50. In Bournewood, for example, it was made abundantly plain to me by concerned health professionals that the practical consequence of having to section incapacitated patients rather than simply informally ‘detaining’ them in hospital would be a colossal drain on financial resources.

51. That was, doubtless, so.   Yet, when the case reached Strasbourg, resources were not referred to either in argument or in the Court’s reasoning.   In Burke it will, I am sure, be said - when the case reaches the Court of Appeal in May – that if patients are given free rein to select their treatment over the judgment of the clinicians there will be an open- ended resource constraint.

52. What I am suggesting is that – however much one may prefer to consider concepts such as autonomy and dignity in the abstract – there is, in reality, a disguised relationship between resource issues and dignity/autonomy.   

53. To cite Baroness Hale again:

“But what about securing proper treatment and care for people outside hospitals and care homes?   One might naively have thought that it would be a breach of the right to liberty, protected by Article 5, to detain someone in hospital for the sake of her mental health if she did not need to be there.  But the English cases suggest that it will rarely be possible to complain even if the only reason for the continued detention in hospital (or in the particular type of hospital) is the lack of appropriate community or half way house facilities.   If a patient still meets the criteria for detention, our law says she may be detained. It does not say where she should be detained.   Nor does it oblige the authorities to find appropriate facilities for a patient whom the hospital or a mental health review tribunal deems ready to move on but not ready for immediate discharge into the community.   Even if she could be discharged into the community with appropriate help and support, the law only obliges health and social services authorities to use their best endeavours to arrange this.
   For some patients, the tribunal has power to order a conditional discharge, but if the community agencies do not make the arrangements necessary to meet the conditions, our courts have held that it is not contrary to Article 5 to continue to detain a person who is 'of unsound mind' within the meaning of the Convention.
   It would be otherwise if he were no longer 'of unsound mind' at all:
 but the Convention criteria set out by the Strasbourg court in Winterwerp v The Netherlands (1979) 2 EHRR 387 (paragraph 39) are not very demanding…”.

54. This is one area (the field of resource allocation) where, as it seems to me, the domestic courts are unlikely to shed their somewhat conservative approach to the rights of detained mentally ill patients.   What that means, in practice, is that cases challenging an authority’s failure to take steps to implement discharge through the provision of additional financial resources are unlikely to be decided differently after the HRA to the way that they were before.   That is not to say that resource challenges are doomed to fail.   But what it does mean is that it cannot be assumed that chanting the mantras of dignity and/or autonomy are unlikely to lead to a forensic nirvana.

D: CONCLUSION

55. I think that mental health law has, indeed, been changed by the advent of the HRA.   The most far-reaching effects are, I believe, likely to be in those areas in which the conditions of compulsory detention and/or treatment offend against basic notions of dignity and/or autonomy.   Lesser effects will also be seen in the requirements of due process.   

56. It would, though, be wrong to see the HRA as simply an extra bit of weaponry in the hands of lawyers acting for compulsorily detained patients.   As explained at the start of this Paper, the real revolution engendered by the HRA is a cultural one.   For the first time judges are starting to ask questions such as ‘how should the State treat its citizens?’ and ratcheting the law to fit their answers.   This is a far – and welcome – cry from the days when judges sought in a dry, dessicated and highly artificial way to determine what exactly it was that Parliament intended.   Like solving the Da Vinci Code, it was a truly impossible task given that, at least half the time, Parliament – faced with the situation that had arisen in court – had intended nothing at all because it had not given it the slightest thought.   
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