THE HUMAN RIGHTS ACT IN TRIBUNALS, 19th May 2003 
Once again there was a bumper turnout for an excellent seminar at King’s College on 19th May 2003.
Following the Leggatt report on tribunals, heralding  the ‘greatest shake-up for 40 years’, Charles Bourne warned that ‘tribunalisation’ was on its way.  The proposed unified service would add to existing tribunals bodies to cover various diverse areas, including gambling and hunting . 
John Bowers QC, considered how far employment tribunal procedure complied with Article 6.  He awarded ‘A for effort, B for delivery’. He analysed the compatibility of the constitution of tribunals with Article 6 and in particular considered whether the House of Lords would determine whether part-time judges who also appeared as advocates before the EAT breached the ‘equality of arms’ principle. The judgment in Lawal v Northern Spirit Ltd on that point is awaited. John Bowers also stated that the delays in exhausting the appellate process were capable of breaching Article 6. The lack of public funding for cases before Employment Tribunals (except in Scotland) was of particular concern, especially where a litigant in person fought against an experienced advocate in a complicated TUPE or discrimination case.
John Bowers thought that the restrictions on publicity in an employment tribunal, which is commonly determined without the benefit of hearing representations from interested parties, such as the press, was unlikely to be Convention-compliant. He regretted the lack of jurisdiction for the EAT to make a declaration of incompatibility. Perhaps his greatest criticism was reserved for the ‘band of reasonable responses’ test, which he considered to provide an ‘insufficient overview of the employment process’.  Legitimate criticisms could also be made of the restriction on the time allowed for cross-examination which potentially breached Article 6; the pre-reading of witness statements by the Employment Tribunal which potentially impinged on the right to a public hearing; and the short 3 month limitation period. 
Karon Monaghan was disappointed by the Employment Tribunals’ reluctance to engage with Convention arguments and to develop the substantive law.  She noted that there were ‘not many’ Chairmen who were experienced in human rights, and tended to conclude that as no section 7 claim could be brought there was no need to engage in Convention arguments. There was a tendency ‘not to engage at all, or when they do engage, mess it up’.  Her top tip to practitioners was to ‘leave the Convention argument ‘till last’, and to struggle with the domestic law to achieve the same result first.  Karon Monaghan was particularly unimpressed with the Employment Tribunals’ unwillingness to interpret and develop employment law in accordance with the Convention and to take the principle of horizontality on board so as to recognise the Tribunals’ positive obligations in determining the litigation between the parties. She agreed that the ‘band of reasonable responses’ test in unfair dismissal cases did not permit sufficient scrutiny of the decision to dismiss and was therefore ‘waiting to go’. 
Nigel Eastman, Professor of Law and Ethics at St George’s Hospital Medical School, spoke on Mental Health Review Tribunals.  He noted the inherent tension in such tribunals between justice and welfare: ‘medicine is essentially a welfare discipline, law is essentially a justice discipline’. He considered that there was ‘always a conflict between legalism and clinicalism’.  He referred to the provisions of the Mental Health Act 1983 as ‘profoundly paternalistic and discriminatory’ in allowing people to be detained against their will despite their capacity to consent to medical treatment. He warned about the ‘ethical soup’ that was built into the system: instead of methodically applying a sequence of statutory criteria for the detention of mental health patients, he noted that ‘if the consequences are bad enough, then the doctor will detain the patient even if the disorder is not that bad and the treatability not that good’.  He agreed that a Mental Health Review Tribunal was ‘actually little more than a glorified case conference’. He noted also that the very wide definition of ‘treatability’, particularly in relation to psychopathic disorders, created a very fine line between treatment and preventable behaviour. As a result, doctors would ‘pursue what is best for the patient, and sometimes what is best for society’ as opposed to merely determining ‘on the day whether someone is legally detained’ and no more. 
He pointed out a number of serious procedural defects in the current legislation. First, the medical member of the tribunal who could both assess the patient and sit in judgment was in an ‘invidious’ and iniquitous’ position. Alarmingly, he reported a ‘massive breaking of the rules’ where the medical member of the tribunal indicated his view on detention and the remainder of the hearing was merely going through the motions. Thirdly, the requirement that the Responsible Medical Officer often represent the hospital, notwithstanding his therapeutic relationship with the patient, probably breaches Article 6 given that the RMO is inhibited in his submissions to the MHRT as a result of the potential adverse impact on the health of the patient. Fourthly there is a tendency to ‘stretch diagnoses’ in order to permit detention, particularly where the release of a patient risks harm to the public. Professor Eastman noted that this ‘collusion across the table’ would ‘achieve a welfare outcome done at the expense of the law, not via the law’. Such ‘psycho-legal acrobatics’ were disingenuous. 
Elements of the draft mental health legislation he considered potentially even worse. The proposals empower Mental Health Tribunals not only to detain patients against their wishes but also to review their earlier decision to detain, and to determine the care plan for the patient. The care plan had previously been the preserve of the treating doctor. Further, MHTs will have the monopoly on the right to discharge patients in all cases, rather than only in ‘restricted’ cases. The treating doctor therefore has to detain a patient even if he feels he can do no more for him. The proposed legislation was criticised as being ‘broadly drawn’ which was dangerous when implemented by ‘loosely run tribunals’ which had form for pursuing ‘welfare rather than justice’. Moreover, as there was ‘very little law on which the Mental Health Tribunal will be able to chew’ it is anticipated that fewer challenges by way of judicial review are expected. He concluded that under the proposed legislation the ‘process becomes medicalised, and is only vaguely legal’- literally. This makes it very difficult to challenge detention on the grounds of unlawfulness. Professor Eastman concluded that it was ‘very difficult to see which persons suffering from a mental disorder who would not be compulsorily detained’. 
The final speaker, Mark Ockelton, the Deputy President of the Immigration Appeals Tribunal, emphasised that the IAT was ‘not the High Court’ and should be approached differently. He provided several practical pointers for the practitioner. He advised an advocate wanting to raise human rights points to consider and identify the tribunal’s jurisdiction to hear such arguments. He warned advocates to remember that as a result of the distinction between public and private law, immigration claims, (including nationality and refugee status) are not caught by Article 6. The IAT was likely to be most unimpressed by an advocate who tried to save both his face and his lengthy Article 6 submissions by asserting an ‘analogy’. 
As a result of a huge volume of immigration cases, with the IAT hearing over 800 appeals each week, the IAT was expert in immigration issues and, Mark Ockelton admitted, perhaps ‘case hardened’. He recognised that you ‘could get lucky’ with a new High Court judge(!) but that the IAT had a ‘large experience of the sort of cases that come up’. He warned advocates to be much more careful in the way that submissions were put to the tribunal. As each case heard is ‘much more like the other cases’ that the IAT hears, the chairman will contemporaneously assess the impact of your submissions on all the other similar cases. The IAT is not the place for grandstanding. The IAT is more likely to shrink from, rather than embrace, a human rights submission which has wide impact. Mark Ockelton suggests that an advocate is ‘much more likely to succeed’ if his case is ‘understated’ and concentrates on the impact of the individual. A more ambitious test-case approach he warned ‘has the potential for putting the tribunal against you’. 
Contrary to popular perception, the IAT can be more liberal than the courts on large issues. For example, the IAT was prepared to consider whether a person’s Article 3 rights would be respected in the receiving country when assessing a decision to remove them from the UK. The Court of Appeal disagreed. Nevertheless, in individual cases, Mark Ockelton conceded that immigration tribunals may be ‘less liberal than the courts’.  In particular he stated that ‘the tribunals produce a set of results which is less prone to recognise human rights as a way to success’. We have been warned. 
When asked whether greater public funding would assist asylum-seekers, Mark Ockelton was scathing of the standard of some representation. He concluded that public funding merely meant that ‘a person is being paid to be represented’ but that the asylum-seeker is ‘not necessarily being properly represented’. When asked how he would react to a recent Court of Appeal decision which conflicted with a later ECtHR decision on the same point, he was refreshingly direct. He pointed out that ‘every tribunal is bound by the Court of Appeal’ and while the Strasbourg jurisprudence was ‘jolly interesting’ and there was a statutory obligation to ‘take account’ of such cases, they were ‘not binding on anyone apart from the parties to the litigation, and cannot overrule the recent authorities of the Court of Appeal’. He conceded that there would be scope to follow the ECtHR if there were merely an old authority from the Court of Appeal, but was clear that ‘where one is dealing with a direct conflict [the tribunal] is bound to take into account the Strasbourg jurisprudence, but bound by the Court of Appeal decision’. 
