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I’m an Immigration Lawyer – how is the Human Rights Act helping my practice?

---------------------------------- 

Not a lot or quite a lot?

---------------------------------- 

Some reflections by Clive Osborne, Deputy Legal Adviser, Home Office

---------------------------------- 

Status of the Convention before incorporation
R v Secretary of State for the Home Department ex parte Brind [1991]1 AC696

“When Parliament has been content for so long to leave those who complain that their Convention rights have been infringed to seek their remedy in Strasbourg, it would be surprising suddenly to find the judiciary had, without Parliament’s aid, the means to incorporate the Convention into such an important area of domestic law and I cannot escape the conclusion that this would be a judicial usurpation of the legislative function.”






Lord Bridge of Harwich at 748E

Contrast the status of the Refugee Convention

“Nothing in the immigration rules shall lay down any practice which would be contrary to the [Refugee] Convention”

Section 2 of the Asylum and Immigration Appeals Act 1993

R v Home Secretary ex parte Sivakumaran [1988] AC 958

“The United Kingdom having acceded to the [Refugee] Convention and Protocol, their provisions have for all practical purposes been incorporated into United  Kingdom law.”







Lord Keith of Kinkel at 990G

Courts’ power to intervene
In re M [1994] IAC 377


“My Lords, the argument that there is no power to enforce the law by injunction or contempt proceedings against a Minister in his official capacity would, if upheld, establish a proposition that the executive obey the law as a matter of grace and not as a matter of necessity, a proposition which would reverse the result of the Civil War.”








Lord Templeman at 395G

Extra-territorial effect of article 3
Soering v United Kingdom (1989) 11 EHRR 439

Chahal v United Kingdom (1996) 23 EHRR 413

Rule 39 of the ECtHR Rules of Procedure

Cruz Varas v Sweden (1991) 14 EHRR 1

Some aspects of the Government’s response
“Under the Humanitarian Protection policy, an asylum claim will always be deemed to be a claim for Humanitarian Protection.  As a result, even where the ECHR has not been mentioned specifically by the applicant, we should consider whether, if returned, the applicant would face in the country of return a serious risk to life or person arising from torture or inhuman or degrading treatment or punishment.

Where human rights issues are involved, caseworkers will need to consider whether it is being claimed that the removal of an individual would involve a direct or indirect breach of their human rights by the UK.”

Asylum Policy Instruction on the ECHR Home Office Website

“A person who alleges that an authority has, in taking any decision under the Immigration Acts relating to that person’s entitlement to enter or remain in the United Kingdom [racially discriminated against him or] acted in breach of his human rights may appeal to an adjudicator against that decision unless he has grounds for bringing an appeal against the decision under the Special Immigration Appeals Commission Act 1997.”

Section 65 of the Immigration and Asylum Act 1999

Some aspects of the courts’ response

Ex parte Limbuela and others [2004] EWCA Civ 540


“At the other end of the spectrum lies a decision made in the exercise of lawful policy, which however may expose the individual to a marked degree of suffering , not caused by violence but by the circumstances in which he finds himself in consequence of the decision. In that case the decision is lawful unless the degree of suffering which it inflicts (albeit  indirectly) reaches so high a degree of severity that the court is bound to limit the State’s right to implement the policy on Article 3 grounds.”







Laws L J at para 70

ex parte Bagdanavicius and Bagdanaviciene  [2003] EWCA Civ 1605


“- the broad symmetry between the asylum test of a well founded fear of persecution for an Asylum Convention reason and the Article 3 test of a real risk of exposure to ill-treatment that it proscribes – “







Auld L J at para 41

N(FC) v Secretary of State for the Home Department [2005] UKHL 31

 
“It would be strange if the humane treatment of a would-be immigrant while his immigration application is being considered were to place him in a better position for the purposes of article 3 than a person who never reached the country at all.”







Lord Nicholls of Birkenhead at para 17

Article 8
R v Secretary of State for the Home Department ex parte Razgar [2004] UKHL 27


“… reliance may in principle be placed on article 8 to resist an explusion decision even where the main emphasis is not on the severance of family and social ties which the applicant has  enjoyed in the expelling county but on the consequences for his mental health of removal to the receiving country.”







Lord Bingham of Cornhill at para 9

R v Special Adjudicator ex parte Ullah [2004]UKHL26


“…the ruling of the Court of Appeal that an English court is entitled to proceed on the basis that, except for article 3, articles of the ECHR can never be engaged in respect of immigration decisions to expel an alien was wrong …. it will be necessary to establish at least a real risk of a flagrant violation of the very essence of the right before other articles could become engaged.”







Lord Steyn at paras 49 and 50

Article 5

R (on the application of Saadi) v Secretary of State for the Home Department [2002] 1WLR 3131.

Nadarajah v Secretary of State for the Home Department [2003] EWCA
R v Governor of Durham Prison ex parte Hardial Singh [1984] 1 WLR 704

A(FC) and others v Secretary of State for the Home Department [2004] UKHL 56.

