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Relevant provisions of the ECHR and Human Rights Act 1998
1. Article 41 ECHR:

Just satisfaction

If the Court finds that there has been a violation of the Convention or the protocols thereto, and if the internal law of the High Contracting Party concerned allows only partial reparation to be made, the Court shall, if necessary afford just satisfaction to the injured party.

2. Article 46 ECHR:

Binding force and execution of judgments

1. The High Contracting Parties undertake to abide by the final judgment of the Court in any case to which they are parties.

3. Article  5:

…

5(4)  Everyone who is deprived of his liberty by arrest or detention shall be entitled to take proceedings by which the lawfulness of his detention shall be decided speedily by a court and his release ordered if his detention is not lawful.

5(5)  Everyone who has been the victim of arrest or detention in contravention of the provisions of this Article shall have an enforceable right to compensation.

4. Section 8 of the HRA:

(1)  In relation to any act (or proposed act) of a public authority which the court finds is (or would be) unlawful, it may grant such relief or remedy, or make such order, within its powers as it considers just and appropriate.

(2)  But damages may be awarded only by a court which has power to award damages, or to order the payment of compensation, in civil proceedings.

(3)  No award of damages is to be made unless, taking account of all the circumstances of the case, including – 

(a) any other relief or remedy granted, or order made, in relation to the act in question (by that or any other court), and

(b) the consequences of any decision (of that or any other court) in respect of that act),

the court is satisfied that the award is necessary to afford just satisfaction to the person in whose favour it is made.

(4)  In determining – 

(a) whether to award damages, or 

(b) the amount of an award,

the court must take into account the principles applied by the European Court of Human Rights in relation to the award of compensation under Article 41 of the Convention.

Key cases under the HRA
Anufrijeva v Southwark LBC [2004] QB 1124

R (Greenfield) v Secretary of State for the Home Department [2005] 1 WLR 673 
Van Colle v Hertfordshire Police [2007] 1 WLR 1821
R. (on the application of Pennington) v Parole Board [2010] EWHC 78 (Admin) 
5. The following basic propositions apply:
· Damages are not awarded as a matter of right.  Whether to make an award and, if so, how much, is within the broad discretion of the Court.

· For the most part, damages play a secondary part compared to other remedies, notably, a declaration of a violation of the ECHR.

· The principles applied by the Strasbourg Court must be taken into account.

· The Court should not apply domestic scales of damages based on tort law, as the HRA is not a ‘tort statute’.
· In general any award of damages should be modest, in line with the approach to quantum adopted by the Strasbourg Court.

· Exemplary damages are not awarded.

· But the character and conduct of the parties, and the scale and manner of the violation, may be taken into account.

· The principle of restitutio in integrum applies.

· The overall approach is an equitable one.

· The Court strives for a balance between upholding the rights of the individual and the public interest.

· The Court looks for a clear causal connection between the violation and any loss and damage claimed.

· But the loss of a chance of a different outcome may be sufficient

6. In addition, it has been held that a ‘high threshold of harm’ is required for the Court to award damages under the HRA:

R (on the application of Baiai) v Secretary of State for the Home Department [2006] EWHC 1035 (Admin).  
7. The specific nature of the harm caused is a relevant factor, eg. whether it consists of a loss of opportunity to establish a different outcome, or of distress and frustration suffered as a result of a delay in judicial proceedings:

R (on the application of B) v DPP [2009] 1 WLR 2072
8. The question of who is a victim of the relevant violation may need to be addressed.   It has recently been held by the Court of Appeal that parents are able to claim damages as victims in their own right in respect of the death of their child under the substantive aspect of Article 2 (right to life): 

Rabone v Pennine Care NHS Trust [2010] EWCA Civ 698 
See also, to the same effect, Savage v South Essex Partnership NHS Foundation Trust [2010] EWHC 865 (QB), although this had been doubted in obiter remarks by Lord Scott in the HL decision in the same case (Savage v South Essex Partnership NHS Foundation Trust [2009] 1 AC 681).
9. A person may lose his victim status under Article 34 ECHR if s/he has been afforded ‘effective redress’ for the ECHR violation, for example, where the death of a relative has been the subject of an award of compensation under the Law Reform Act:

Rabone v Pennine Care NHS Trust (above)
10. Several recent cases have emphasised the need to establish causation between the violation and the loss and damage claimed.  See, for example:
Re C [2007] HRLR 14 
Damages and unlawful deprivation of liberty: Article 5(5) ECHR
R (on the application of KB) v South London and South West Region Mental Health Review Tribunal (Damages) [2004] QB 936
R (on the application of Downing) v Parole Board [2008] EWHC 3198 (Admin)

R (on the application of Faulkner) v Secretary of State for Justice [2009] EWHC 1507 (Admin)
R (on the application of Degainis) v Secretary of State for Justice [2010] EWHC 137 (Admin)
11. A specific approach appears to be developing where damages are claimed by prisoners in respect of procedural violations which have resulted in a limitation or loss of their liberty contrary to Article 5 ECHR.  The cases suggest that:

· An award of compensation is not mandatory under Article 5(5).

· Loss of procedural opportunities will usually not be reflected in a damages award, absent particular evidence of serious distress being directly occasioned to the claimant as a result of the violation.

· Public interest considerations will be taken into account, such as the conduct of the claimant and the seriousness of the offence which had led to his/her imprisonment. 

Recent developments in Strasbourg 
12. The Court has recently established special principles applicable to cases where states have failed to give effect to judgments of the domestic and Strasbourg Court.  The Court has held that, in such cases, there is a ‘very strong presumption’ that non-pecuniary damage has occurred, in the sense of frustration and distress that cannot be compensated by a mere finding of a violation:
Burdov v Russia (No. 2) 2009) 49 EHRR 2
13. This case also indicates the willingness of the ECtHR to give ‘pilot judgments’, requiring states to take steps to remedy a  recurrent structural problem within a certain time frame, and adjourning other applications in the meantime.  
14. The judgment also illustrates a particular focus on the possibility of a violation of Article 13, as to which see also Application No. 31333/06, McFarlane v Ireland, judgment of 10 September 2010.
15. For a recent example of the Strasbourg Court making a very large award of damages (EUR 378,000) in respect of the first applicant’s infection with HIV as a result of a blood transfusion, see:
Application No. 4864/05, Oyal v Turkey, judgment of 23 March 2010.

The ECtHR also stated that the Government must provide free and full medical cover for the first applicant during his life time.
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