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Judicial interpretation or judicial vandalism?
Giving effect to Convention rights in the UK courts

Section 3(1), HRA 1998:
So far as it is possible to do so, primary legislation and subordinate legislation must be read and given effect in a way which is compatible with the Convention rights.

Section 4(2), HRA, 1998:
If the court is satisfied that the provision is incompatible with a Convention right, it may make a declaration of that incompatibility.

R v DPP ex p. Kebilene [2000] 2 AC 326, per Lord Steyn at 373F:
Obligation imposed by s. 3, “a strong adjuration” to read statutes compatibly.

R (Wooder) v Feggetter [2003] QB 219, per Sedley LJ at [48]:
Obligation imposed by s. 3, “a strong canon of construction”.

R v Z [2005] AC 467, per Lord Steyn at [62]:
Obligation imposed by s. 3, “a strong obligation”, “a strong rebuttable presumption”.

R v A (No. 2) [2002] 1 AC 45:
[bookmark: TermSection394]“In accordance with the will of Parliament as reflected in section 3 it will sometimes be necessary to adopt an interpretation which linguistically may appear strained. The techniques to be used will not only involve the reading down of express language in a statute but also the implication of provisions.” (per Lord Steyn at [44])
“the rule is only a rule of interpretation. It does not entitle the judges to act as legislators.” (per Lord Hope at [108])

R v Lambert [2002] 2 AC 545:
“As the sidenote indicates, the obligation is one which applies to the interpretation of legislation. This function belongs, as it has always done, to the judges. But it is not for them to legislate.” (per Lord Hope at [79])


Re S (Care Order: Implementation of Care Plan) [2002] 2 AC 291:
“The Act maintains the constitutional boundary. Interpretation of statutes is a matter for the courts; the enactment of statutes, and the amendment of statutes, are matters for Parliament” (per Lord Nicholls at [39])

R (Anderson) v Secretary of State for the Home Department [2003] 1 AC 837:
[The interpretation suggested] “would not be judicial interpretation but judicial vandalism: it would give the section an effect quite different from that which Parliament intended.” (per Lord Bingham at [30])

Ghaidan v Godin-Mendoza [2004] 2 AC 557:
“...the mere fact the language under consideration is inconsistent with a Convention-compliant meaning does not of itself make a Convention-compliant interpretation under section 3 impossible. Section 3 enables language to be interpreted restrictively or expansively. But section 3 goes further than this. It is also apt to require a court to read in words which change the meaning of the enacted legislation, so as to make it Convention-compliant. In other words, the intention of Parliament in enacting section 3 was that, to an extent bounded only by what is ‘possible’, a court can modify the meaning, and hence the effect, of primary and secondary legislation.” (per Lord Nicholls at [32])

Wilkinson v Inland Revenue Commissioners [2005] 1 WLR 1718:
“the question is still one of interpretation, i.e. the ascertainment of what, taking into account the presumption created by section 3, Parliament would reasonably be understood to have meant by using the actual language of the statute”. (per Lord Hoffman at [17])

R (Hammond) v Home Secretary [2005] UKHL 69
	Concerned paragraph 11(1) of Schedule 22 to the Criminal Justice Act 2003.

MB v Home Secretary [2008] 1 AC 440
Concerned the Prevention of Terrorism Act 2000.

Secretary of State for the Home Department v AF (No. 3) [2009] 3 WLR 74

Wright v Secretary of State for Health [2009] 1 AC 739
Concerned the Care Standards Act 2000.
1

