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Introduction
The Equality Act 2010 received Royal Assent on 8th April 2010.
  It is an extremely important measure for equality practitioners.  Its gestation period was somewhat long, its origins being found in the most recent Government’s manifesto commitment to a Single Equality Act in 2005.  With that in mind, in early 2005, it had established the “Discrimination Law Review” to “assess how Anti-Discrimination legislation can be modernised to fit the needs of Britain in the 21st Century”.  The Review was to “consider the approaches that are effective in eradicating remaining discrimination but avoid imposing unnecessary, bureaucratic burdens on business and public services”.
  The eventual product of the Discrimination Law Review was the Equality Bill, finally published in April 27th 2009.
 In the event its final enactment was rather hurried, with some late and important amendments made to the Bill during the third reading in the House of Lords on 23rd March 2010, agreed by the House of Commons (without amendment) on 6th April 2010, and with Royal Assent on the 8th April 2010, in the wash-up period after the announcement of the General Election.
The Act’s long title reads (in part) as follows:

"An Act to make provision to require ministers of the Crown and others when making strategic decisions about the exercise of their functions to have regard to the desirability of reducing socio-economic inequalities; to reform and harmonise equality law and restate the greater part of the enactments relating to discrimination and harassment related to certain personal characteristics; to enable certain employers to be required to publish information about the differences in pay between male and female employees …; to require the exercise of certain functions to be with regard to the need to eliminate discrimination and other prohibited conduct; to enable duties to be imposed in relation to the exercise of public procurement functions; to increase equality of opportunity …”
The Explanatory Notes to the Bill describe the Bill’s “two main purposes”, namely “to harmonise discrimination law, and to strengthen the law to support progress on equality”.
  It does not meet either of these aims in their entirety but goes a long way to so doing and introduces some innovative measures.
  .  The Act will repeal all the existing important anti-discrimination enactments
 in their entirety, save in the case of the Equality Act 2006 which will remain in force, though in an amended form, and only in so far as it relates to the Constitution and operation of the EHRC.
  
The timetable for the Bill once published was always a short one which whilst benefitting from the certainty of enactment under this Government (and with its life at risk otherwise), put great pressure on those seeking more, or at least better, from it.  Nevertheless, as mentioned, it contains some important measures and builds on the trend seen in the existing gender and specific equality duties referred to by other speakers, of shifting responsibility for the securing of equality from individual victims to those better placed to secure it.  In short, the Equality Act 2010 reflects and continues a discernible and paradigm shift from an almost exclusively reactive, remedial, anti-discrimination scheme to one which imposes positive and obligatory duties on those bodies most able to effect change.

The Public Sector Equality Duty

As to the first of those duties, section 149 provides as follows:

"(1)
A public authority must, in the exercise of its functions, have due regard to the need to –

(a) eliminate discrimination, harassment, victimisation and any other conduct that is prohibited by or under this Act;

(b) advance equality of opportunity between persons who share a relevant protected characteristic and persons who do not share it;

(c) foster good relations between persons who share a relevant protected characteristic and persons who do not share it.

(2) A person who is not a public authority but who exercises public functions must, in the exercise of those functions, have due regard to the matters mentioned in ss.(1).

(3) Having due regard to the need to advance equality of opportunity between persons who share a relevant protected characteristic and persons who do not share it involves having due regard, in particular, to the need to –

(a) remove or minimise disadvantages suffered by persons who share a relevant protected characteristic that are connected to that characteristic;

(b) take steps to meet the needs of persons who share a relevant protected characteristic that are different from the needs of persons who do not share it;

(c) encourage persons who share a relevant protected characteristic to participate in public life or in any other activity in which participation by such persons is disproportionately low.

(4) The steps involved in meeting the needs of disabled persons that are different from the needs of persons who are not disabled include, in particular, steps to take account of disabled persons’ disabilities.
(5) Having due regard to the need to foster good relations between persons who share a relevant protected characteristic and persons who do not share it involves having due regard, in particular, to the need to –

(a) tackle prejudice, and

(b) promote understanding.

(6) Compliance with the duties in this section may involve treating some persons more favourably than others; but that is not to be taken as permitting conduct that would otherwise be prohibited by or under this Act.

(7) The relevant protected characteristics are –

age;

disability;

gender-reassignment;

pregnancy and maternity;

race;

religion or belief;

sex;

sexual orientation.

(8) A reference to conduct that is prohibited by or under this Act includes a reference to –

(a) a breach of an equality clause or rule;

(b) a breach of a non-discrimination rule.”

The Duty reflects in large part the existing equality duties.

As can be seen, the duty replicates the formulation found in the existing equality duties
 so that a public authority is bound to have “due regard” or, “proportionate regard”, as the statutory Codes of Practice promulgated on the duties describes it,
 to the enumerated equality objectives set out in section 149(1).  
As to the meaning to be afforded the each of the elements of the equality objectives set out in section 149(1), these can be found in the first place in Schedule 28: “Index of Defined Expressions”.  Schedule 28 identifies where in the Act each of the most important expressions found in the Act is defined.  “Discrimination” is defined in sections 13 – 19, 21 and 108;
 “Harassment” is defined by section 26(1) and victimisation by section 27(1).  
As to the element of the duty that requires public authorities to have due regard to the need to “advance equality of opportunity”, the obligations imposed by this are explained in section 149(3), as can be seen above, as involving “in particular” the need to “remove or minimise disadvantages”; “take steps to meet the needs of persons who share a relevant protected characteristic” and “encourage persons who share a relevant protected characteristic to participate in public life or in any other activity” where participation is disproportionately low.  As to the duty to have due regard to the need to “foster good relations”, this involves having due regard “in particular” to the need to “tackle prejudice” and “promote understanding”.  

A number of immediate observations can be made about the content of the duty.  Firstly, the new “Public Sector Equality Duty”, as it is described
 covers virtually all the “protected characteristics”
 (marriage and civil partnership are not covered by the duty).  The existing duties, of course, cover only race, disability and gender.
 Further, insofar as the duty addresses the need to “eliminate discrimination, harassment, victimisation and any other conduct that is prohibited by or under this Act”
, the duty covers all the unlawful acts addressing the protected characteristics, including those addressing marital and civil partnership discrimination and those addressing all the other protected characteristics.
  Secondly, the new public sector equality duty requires not merely that equality of opportunity be “promoted”
 but that it be “advanced”, including by having regard to the need to take specific steps to this end.
  This makes the duties more substantive.
  Finally, section 149(8) makes it clear that the duty, insofar as it requires that due regard be had to the need to eliminate discrimination and other conduct prohibited by the Equality Act, applies to gender equality in pay.
  This (along with the specific quality duties, if enacted) goes some small way to mitigating the difficulties that arise from the exclusion of the public sector from the limited pay auditing duties which will have their origins (assuming they are enacted) in section 78 of the Equality Act, as addressed further below.  

However, there are problems with the duty.  Firstly, there are difficulties in defining its scope.  The duty applies to public authorities, as section 149(1) makes clear.  A public authority is not defined by the Act and nor does the model adopted by the Act for addressing “hybrid” authorities follow that adopted by either of its predecessors.  Section 71 of the Race Relations Act 1976 (RRA) which introduced the first of the “modern” statutory equality duties in the anti-discrimination scheme
 applied to any body or person specified in Schedule 1A, RRA.
 In so doing it adopted a purely list approach but it listed both “pure” and “hybrid” bodies.
  In respect of “hybrid” bodies, Schedule 1A in terms restricted the duty to “public functions” (so adding the qualification in respect of each such body “in respect of its public functions”).  Further, the fact that the duty was only intended to apply to “hybrid” bodies in respect of their public functions was made clear by section 71(5), RRA which provided the Minister with power to amend Schedule 1A by Order but limiting such power so that “no such Order may extend the application of this section unless the Minister considers that the extension relates to a person who exercises functions of a public nature”.
  Section 49A of the Disability Discrimination Act 1995 did not adopt a list approach.  Instead it followed the model adopted by the Human Rights Act 1998.
  Thus, section 49B, DDA defined a “public authority” for the purposes of the general disability equality duty as including “any person certain of whose functions are functions of a public nature”
 and provided that “[i]n relation to a particular act, a person is not a public authority by virtue only of sub-section(1)(a) if the nature of the act is private”.
  Section 76A of the Sex Discrimination Act 1975 (SDA) followed more closely the DDA than the RRA but with a further qualification which did not entirely mirror that in the DDA.  Section 76A(2) provided that a “public authority” included “any person who has functions of a public nature” but further provided that “functions” (for the purposes of triggering the duty) meant functions of a public nature.
  In this way, the SDA did not limit the application of the duty by a focus on the status of the body or person to whom the duty might apply, having regard to the act in issue, as the DDA did, but instead its entire focus is on the function in question and a “hybrid” authority will remain a public authority under the SDA but will not be subject to the duty in respect of any functions save those of a public nature.  
Though obviously unhelpful, these three different approaches have not so far caused any difficulty in practice.  The Equality Act, as a harmonising measure, provides now for a single test which at least has the benefit of convenience but is not entirely unproblematic in its drafting.  As can be seen, as with the existing duties, the public sector equality duty under the Equality Act applies to “a public authority”.  Public authorities and public functions are defined by section 150 as follows:

"(1)
A public authority is a person who is specified in Schedule 19.

(2) In that Schedule –

Part 1 specifies public authorities generally;

Part 2 specifies relevant Welsh authorities;

Part 3 specifies relevant Scottish authorities.

(3) A public authority specified in Schedule 19 is subject to the duty imposed by section 149(1) in relation to the exercise of all of its functions unless subsection (4) applies.

(4) A public authority specified in that Schedule in respect of certain specified functions is subject to that duty only in respect of the exercise of those functions.

(5) A public function is a function that is a function of a public nature for the purposes of the Human Rights Act 1998.”

It is understood that the meaning to be afforded “a public authority” is intended to match that seen in the Human Rights Act 1998.  It is unfortunate that they did not adopt the same formulation.  It is plain that the duty is intended to apply to unlisted, including “hybrid”, authorities because section 149(2) makes that clear.  

The model adopted is a combination of the “list” approach seen in the RRA and the Human Rights Act – ish model seen in the SDA and DDA.  The list may be amended but as section 151(8) makes clear, in exercising the power to extend the application of section 149 by the adding to or amending of Schedule 19 by Order, such may not be used “so as to extend the application of section 149 unless the person making it considers that the extension relates to a person by whom a public function is exercisable”.  

The provisions are not altogether as clear as they might be, given the purposes of the Act.  The explanatory notes to the Bill states that what is now section 149(2) “extends the public sector equality duty to persons not listed in the Schedule but who exercise public functions”.  Further, the explanatory notes state that the Bill (and now, therefore, the Act) “combines the two approaches [by the RRA on the one hand and the DDA and SDA on the other] by including a list of public authorities subject to the duty, to provide legal certainty, and in ‘addition’ applying the duty to anyone else who is exercising public function” (emphasis added).
  
As to who is listed, presently, they are all presently “core” public authorities which may indicate that it is intended to treat “hybrid” authorities differently (and this may be relevant to the scope of the specific equality duties addressed below).  No doubt this is something that will have to be addressed in due course because it seems at least likely that some “hybrid” public authorities will seek to argue that the duty does not apply to them because they are not listed, whilst others will argue that it is not necessary to list them, having regard to the terms of section 149(2).
There are a number of very controversial exceptions to the public sector duty.  These are described in Schedule 18.
  In particular, at paragraph 1, Schedule 18, it is provided that the public sector equality duty, so far as relating to age, does not apply to the exercise of a function relating to the provision of education to pupils in schools; the provision of benefits, facilities or services to pupils in schools; the provision of accommodation, benefits, facilities or services in community homes (those being homes for “looked after” children); the provision, equipment and maintenance of homes for the accommodation of children with special or particular needs
 and the provision of accommodation, benefits, facilities or services in residential establishment for “looked after” children in Scotland.  That the duty does not apply to children who are pupils and “looked after” children is a very serious weakness indeed.  There are a number of exemptions in relation to children, the effect of which is to largely exclude them from the protection of the Equality Act 2010.  Thus the unlawful acts created by the Equality Act 2010 addressing discrimination in the provision of services and in the exercising of public functions do not apply in respect of the protected characteristic of age, “so far as relating to persons who have not attained the age of 18”.
  These exemptions, as mentioned, were and remain highly controversial.
  It is difficult to see how these exceptions comply with the UK’s obligations under the Convention on the Rights of the Child (CRC).
  
Further, Schedule 18 exempts from the public sector equality duty to have regard to the need to “advance equality of opportunity”, the protected characteristics of age, race or religion or belief where the functions concerned relate to the exercise of immigration and nationality functions.
  For this purpose “race” means race so far as relating to “nationality” or “ethnic or national origins” (and, thus, does not cover “colour”).
  Thus the duty to have due regard to the need to “advance equality of opportunity” will largely not apply to immigration functions, notwithstanding their impact on minority racial groups defined by reference to nationality or ethnic or national origins.  This exception (which will impact on the children of such persons as well as their parents) finds reflection in the socio-economic duty, addressed below.

In addition to the general public sector equality duty in section 149(1) of the Act, section 153 grants a Minister power to impose by Regulations duties on a listed public authority “for the purpose of enabling the better performance by the authority of the duty imposed by section 149(1)”.  This reflects the power in section 71(2), RRA, section 76B, SDA and section 49D, DDA.
  The “specific equality duties” enacted under the RRA, DDA and SDA have proved very important indeed.  They require public authorities, in broad terms, to publish equality schemes setting out, inter alia, their arrangements for assessing the impact of their policies on the protected groups.  The later specific duties (in the DDA and SDA) also require an authority to identify the steps it will take towards the fulfilment of their general duty and require the taking of those steps and, in the case of the SDA, set out the overall objectives it has identified as being necessary for it to perform its general equality duty and achieve the fulfilment of those objectives within a specified time period.
  These duties have proved very important indeed, as much of the case law demonstrates.
  As to what the specific statutory duties will look like – they have not to date been enacted – firstly, the Equality Act itself makes clear that they may include duties requiring that consideration be given to certain specified matters and may include public procurement duties.
  Secondly, the government has published a consultation paper identifying its policy proposals for specific duties: “Equality Bill: Making it Work, Policy Proposals for Specific Duties, A Consultation” (GEO, 2009).  As to the proposals for the specific duties,
 the proposals, as to the content of the duties, are as follows:

· Public authorities should develop and publish equality objectives, with reference to the relevant evidence and the requirements of the general duty, and set out the steps they intend to take to achieve them (paragraphs 5.9 – 5.10 ibid);

· In developing their objectives public authorities should take into account certain priority areas as directed by the relevant Secretary of State (paragraph 5.9, ibid);

· Public authorities should report annually on progress against their objectives, and review their objectives at least every three years (paragraphs 5.12 and 5.15);

· Public authorities with 150 or more employees should publish their gender pay gap figures, their black and minority ethnic employment rates and their disabled people employment rates (paragraphs 5.17 – 5.23);

· Public authorities should demonstrate how they have taken into account evidence of the impact on equality in the design of key policy and service delivery initiatives and what difference this has made (paragraphs 5.24 – 5.27);

· Public authorities should take reasonable and proportionate steps to consult and involve representatives of employees, service users and other relevant groups they have identified as having an interest in how they design their policies and deliver their services (in particular those from protected groups whom the duty is designed to help) when they are setting up their equality objectives, developing their action plans and reviewing progress (paragraphs 5.28 – 5.32);

· Relevant Secretaries of State should report on key equality achievements/ challenges across their policy sectors at least every three years (paragraphs 5.45 – 5.50);

· When setting out their equality objectives and the steps they intend to take to achieve them, to include how they will ensure that equality factors are considered as part of their public procurement activities to help to contribute to delivery of those objectives; to consider the use of equality-related award criteria where they relate to the subject matter of the contract and are proportionate and to consider incorporating equality-related contract conditions where they relate to the performance of the contract and are proportionate (paragraphs 5.33 – 5.44, ibid).

There is likely to be some change to the obligations concerning equality impact assessments.  Presently, the specific equality duties require only that a listed body identify its arrangements for assessing and consulting on the likely impact of its proposed policies.
  According to the Government’s consultation paper, whilst research has found that equality impact assessments have helped improve the decision making process, insofar as equality is concerned, and there is widespread acceptance that equality impact assessments are, in principle, valuable, there has been a tendency in practice to treat them as an inflexible “tick box” process which were both burdensome and bureaucratic and with sometimes limited utility.
  The proposal is therefore that in any new specific duties there will be a move away from an emphasis on describing process to requiring public authorities to demonstrate, in a transparent and accountable manner, outcomes and impact.  They will require public bodies to demonstrate how they have taken into account evidence of the impact on equality in the design of key policy and service delivery initiatives, and what difference this has made.
  This sounds like a progressive development and so long as it does not water down the substantive aspects of the existing specific equality duties could be very valuable.  Many equality practitioners are used to seeing a tick box equality impact assessment which has plainly contributed nothing to the decision and probably not been had regard to in the making of it.

The Pay Auditing Duties

The Act also enacts new power to impose pay auditing duties.  Section 78 of the Equality Act 2010 confers a regulation making power and regulations enacted may “require employers to publish information relating to the pay of employees for the purpose of showing whether, by reference to factors of such description as is prescribed, there are differences in the pay of male and female employees”.  The Regulations will not apply to an employer with fewer than 250 employees and will not apply to a body listed in Schedule 19 (or a government department or part of the armed forces not specified in Schedule 19).   It may, therefore, apply to “hybrid” bodies not listed in Schedule 19. It is anticipated, as seen above, that the specific equality duties will address pay in the public sector.  The Government has indicated that it does not intend to enact any duties before 2013.  According to the explanatory notes:

"The Government wants large private sector employers in Great Britain to publish information on what they pay their male and female employees, so that their gender pay gap (the size of the difference between men and women’s pay expressed as a percentage) is in the public domain.  The Government’s aim is for employers regularly to publish such information on a voluntary basis.  To give voluntary arrangements time to work, the Government does not intend to make regulations under this power before 2013.  The power would then be used only if sufficient progress on reporting had not been made by that time.”

The proposals are inadequate.  They are a very long way from the equal pay audits that equl pay and feminist campaigns have sought and that are seen in other jurisdictions.
  It is also unclear why the Government thinks that employers will “voluntarily” undertake pay audits.  Employers may voluntarily undertake pay audits now if they choose (and there is much guidance on the same).
  The Equal Pay Act 1970 was brought into force only five years after its enactment to permit employers the opportunity to remedy inequality in pay before being legally bound to do so, but gender inequality in pay remains a social reality nearly thirty years after its enactment.  Without compelling equal pay duties, the position is unlikely to change radically.  As the Fawcett Society has said, 

"All employers must be legally required to compare the pay of women and men doing equivalent work, make this information transparent, and take action to address any gendered pay disparity.  The majority of employers have not been doing this under the current voluntary scheme.  Unless pay audits are conducted employers will not know whether they are paying women employees less than men, how this is happening, or what they should do to rectify any gap.  Furthermore, without a pay audit to refer to, most female employers experiencing pay discrimination will not be able to access the requisite information to challenge her pay.”

Inequality in pay remains entrenched, with women working full time being paid on average 17% less than men, and women working part time being paid 36% less than men working part time.
  It is doubtful whether the duties proposed will make much difference to this.  This is especially because the obligations under them will not require action to be taken to address inequality even if the superficial reporting obligations under the duties reveal the inequalities obscured so often by a failure to afford equal value to work of different kinds and by occupational segregation.

The Socio-Economic Duty
The last, but by no means unimportant, equality duty is that found in the very first section of the Act, section 1.  Section 1 creates the new “public sector duty regarding socio-economic inequalities”.
  It provides that:

"(1)
An authority to which this section applies must, when making decisions of a strategic nature about how to exercise its functions, have due regard to the desirability of exercising them in a way that is designed to reduce the inequalities of outcome which result from socio-economic disadvantage.”

The authorities to which the section applies are Government departments, County and District councils, the Greater London Authority, London borough councils, strategic health authorities, primary care trusts, regional development agencies and policy authorities.
  The decisions to which the Duty is expected to apply are “decisions of a strategic nature”. These are: “the key, high-level decisions that determine how an organisation goes about its business. In general, they will be decisions that affect how the body fulfils its intended purpose, over a significant period of time. These would normally include decisions around setting priorities and targets, allocating resources, and commissioning services. For some organisations, such decisions may only be taken annually. In other cases, they will come up more often.”

This new “class” duty, as it has been described, is particularly innovative in an anti-discrimination statute.  Its enactment recognises that there is much uncontroversial evidence showing a relationship between social and economic disadvantage and, at least some of, the protected characteristics (and a long history of the same too).
  It also reflects the fact that redistributive measures will often have the effect of securing greater equality.  In particular, increases in socio-economic equality generally are likely to affect, necessarily, those presently most disadvantaged.  So, for example, increases in the national minimum wage were said to most likely positively affect female part time workers and young people as well as home workers and non-white workers.
  There is then, a very close link between the protected characteristics of socio-economic disadvantage and without addressing socio-economic disadvantage, the unlawful acts by themselves (which largely, though not exclusively, promote a formal concept of equality – such that so long as all of a particular class are equally unequal, as compared to others, there will be no discrimination) will have limited impact.  
There are also more general reasons for introducing a socio-economic duty, perhaps particularly in the present political and economic climate.  And perhaps particularly in an Equality Act.  The recession will inevitably impose even greater disadvantage on those already socially disadvantaged (all sides in the political arena agree that there will be a need for significant cuts to public expenditure) and there is a very real and worrying rise in support for the extreme right wing.  The BNP now have two seats in the European Parliament, at one time thought unthinkable.  Whilst anti-discrimination law must protect those classes traditionally marginalised and socially and economically disadvantaged, 
 if it is to be seen to protect only the most relatively or comparatively (as compared to other disadvantaged parts of the community) marginalised it may fail to engender support amongst many disadvantaged communities who might properly call for some form of social justice from an Equality Act.  The socio-economic duty goes some way to addressing this.  
However, the duty has very significant limitations.  Firstly the obligation to “have due regard to the desirability of exercising” functions in a way which is designed to reduce inequalities is a weak obligation that is less compelling than the obligations imposed by the public sector equality duties.  Whilst the duty is almost certainly justiciable, as I discuss further below, the obligations within it may prove too easy to meet.  It is reminiscent of the duty in section 71, RRA before the amendments
 made to give effect to the findings of the Stephen Lawrence Inquiry Report
 and, in particular, its findings of “institutional racism”.  Section 71 as originally enacted imposed, on local authorities only, a duty to:

"Make appropriate arrangements with a view to securing that their various functions are carried out with due regard to the need to (a) eliminate unlawful discrimination; and (b) to promote equality of opportunity, and good relations between persons of different racial groups.”

This imposed:

"an obligation upon the local authority, when they consider[ed] discharging any of their functions which might have a race relations content, to do so in such a manner as would tend to promote good relations between persons of different racial groups”.

The original section 71 was wide in scope and embraced all activities of local authorities.
  However, it was widely regarded as having a limited, uneven impact in practice and has been difficult to enforce.
 One key difficulty was that there was no indication of the content of the duty or the steps which local authorities should take in order to comply with it.  The same difficulty may very well be experienced in relation to section 1. It does not have, for example, the statutory institutional frameworks supporting it that are seen in the case of the equality duties (by reason of the specific equality duties).  
But the new duty provides some potential and opportunity for tackling socio-economic disadvantage.
 It may also be used in conjunction with the equality duties to further promote equality.  The Government Equalities Office has published “A Guide” to the new socio-economic duty.
 That Guide makes it clear that “[a] person’s socio-economic background, their social class, is still a key factor in determining their life chances.”
  That is certainly true. As mentioned, other factors are also highly relevant (including the existence of protected characteristics). As the Guide explains, as to the relationship between socio-economic disadvantage and the protected characteristics:
“• around 70% of people from Black and minority ethnic (BME) backgrounds live in the most deprived wards in the country;

• disabled adults are twice as likely to live in low-income households as non-disabled adults;

• half of all lone parents are in low income households, the overwhelming majority of them being women;

• only 61% of Muslim men have jobs, compared to 80% of Christian men, and 82% of Hindu men.”

But class is very significant indeed. Thus, by way of example, the Guide tells us: “class is more important than gender when it comes to life expectancy – women generally live longer than men, but since the early 1980s poorer women have been living less long than rich men.”
  In addition, inequalities in wealth distribution are growing.  The National Equality Panel
 reported in January 2010. Some of their conclusions are shocking. They found, for example, that: “Households in the top tenth have total wealth (including private pension rights) almost 100 times those at the cut-off for the bottom tenth. Even looking more narrowly at the top half of the wealth distribution, those in the top tenth have more than 4.2 times as much wealth as those in the middle, twice the corresponding ratios for earnings or household income.”
 As has been observed, “It is worth spelling out that the ‘cut-off for the bottom tenth’ is quite a long way from the very poorest in society; below that point the graph falls away very sharply. Nonetheless, the households in the top tenth are not just two or three times as wealthy (the sort of differential we are used to observing in everyday patterns of consumption), and not just ten times as wealthy (the sort of multiplier that makes for wholly different kinds of life-experience), but one hundred times as wealthy as those who are themselves some way from the bottom of the heap.”
 Importantly too, whilst “significant differences remain between men and women and between ethnic groups.  Importantly, however, differences in outcomes between the more and less advantaged within each social group, however the population is classified, are usually only a little narrower than those across the population as a whole. They are much greater than differences between groups. Even if all differences between such groups were removed, overall economic inequalities would remain wide.”

However, an especially disadvantaged group are asylum seekers and others of whom who are subject to immigration control.  However, in a pernicious and unpleasant exception, section 1(6) of the Act provides that: “The reference to inequalities in subsection (1) does not include any inequalities experienced by a person as a result of being a person subject to immigration control within the meaning given by section 115(9) of the Immigration and Asylum Act 1999”.   There is a question whether such an exception can be lawful given the discriminatory nature of it and whether it is fully compliant with our regional and international human rights obligations, for that reason.
 It affects, of course, adult persons subject to immigration control and their children inevitably and necessarily.

As to the impact of the duty, according to the Guide, the duty “will not require public bodies to spend additional resources; nor will they necessarily need to rethink existing projects or programmes, and develop new ones, although they may choose to do that in some cases.”
  It seems unlikely that the duty will have such little impact. According to the Guide,

“[W]e would expect all the public bodies covered by the duty to follow the same basic approach. In general terms:

• When making key strategic decisions affecting spending and public services, they should take account of the impact those decisions may have on narrowing the gaps in outcomes experienced by different socioeconomic groups.

• To do this, they should examine the evidence they hold on the inequalities relevant to the decision or issue, and the role of socioeconomic factors in driving these inequalities.

• Where the evidence suggests that taking a particular decision or course of action would reduce outcome gaps, they should give appropriate weight to the desirability of taking that course of action, and balance this against other policy objectives and available resources.

• They should be able to demonstrate how they have fulfilled this duty, and their existing monitoring and reporting mechanisms should take account of this issue.

By evidence, we mean not only the key available data and statistics – which will be needed to monitor the success of different approaches – but also such sources as research studies, and evidence gathered from surveys of local people, and consultation exercises, etc, which different parts of the public sector routinely undertake.”

It certainly appears that it will justiciable (and is intended so to be).  The Guide says that “[t]he duty is not about… creating new justiciable rights for individuals”
 but also acknowledges that “[i]ndividuals or groups whose interests are affected by the decisions of a public body may be able to bring a judicial review if they think that the public body has failed to perform the duty”.
  As has been observed there has been a general assumption in this and other jurisdictions that socio-economic rights are for the political and legislative wing of Government, not the judiciary, requiring as they do considerations of resource distribution.
  But such an approach is too rigid and does not take account of developments in public law adjudication,
 as the Government themselves seem to recognise in the Guide.
Other Duties 
In addition, to the new duties under the Equality Act, there are a number of new and important duties directed at tackling inequality and socio-economic disadvantage.  Firstly, and very importantly, the new duty imposed upon the Secretary of State to eradicate child poverty created by section 2, Child Poverty Act 2010, read with the new socio-economic duty demonstrates a recognisable shift from addressing class disadvantage through political and resource allocation to legal obligation.  The duty provides that:
“(1)     It is the duty of the Secretary of State to ensure that the following targets are met in relation to the United Kingdom in relation to the target year—

(a)     the relative low income target in section 3,

(b)     the combined low income and material deprivation target in section 4,

(c)     the absolute low income target in section 5, and

(d)     the persistent poverty target in section 6.

(2)     The target year is the financial year beginning with 1 April 2020.”
Sections 3-6 describe the income targets. 
  Such a duty is an important especially at a time of economic crisis, though it has very significant weaknesses, as I will come to.

As to the scheme under the Act itself, section 9 imposes a further duty on the Secretary of State and the Scottish and Northern Ireland Ministers to present a comprehensive child poverty strategy to Parliament twelve months after the Act comes into force, and thereafter, to revise the strategy and periodically report on progress, at three yearly intervals. Section 8 establishes the Child Poverty Commission with functions conferred by or under the Act. Section 10 requires, that when preparing a child poverty strategy, the Secretary of State should request and have regard to the advice of the Child Poverty Commission.
  The duty in section 2 is, as can be seen, an absolute one. However, in section 16 of the Act (Economic and fiscal circumstances)
 it is provided that in exercising their functions in relation to the strategies, the Secretary of State and the Commission “must take into account” “economic circumstances and in particular, the likely impact of any measures on the economy and on fiscal matters such as taxation, public spending and public borrowing” (section 16(1) and (2)).  As has been observed: “Thus, despite the cogency of moral and economic justifications for prioritising the needs of children and families over other economic goals, it appears that broader economic and fiscal considerations can be used to justify a regression from progress; thereby reducing the likelihood of achieving the designated 2020 target.”

The Child Poverty Act is, of course, a human rights measure. It is not addressed as such but it reflects (certainly not adequately) those duties seen in the International Covenant on Economic, Social and Cultural Rights 1966 (ICESCR). Under the ICESCR States Parties undertake to “take steps … to achieve progressively the full realisation of the rights recognised in the present Covenant by all appropriate means, including particularly the adoption of legislative measures”. Those rights include the right to work; the right to social security; the right to an adequate standard of living; and the right to education.   Similarly, under Article 4 of the Convention on the Rights of the Child it is provided that: States Parties shall undertake all appropriate legislative, administrative, and other measures for the implementation of the rights recognized in the present Convention. With regard to economic, social and cultural rights, States Parties shall undertake such measures to the maximum extent of their available resources and, where needed, within the framework of international co-operation.”
The absence of protection for children (in large part) in the Equality Act 2010 may be mitigated by these new duties.  The relationship between the protected characteristics under the Equality Act 2010 and socio-economic disadvantage has been referred to above.  The duties therefore complement each other.
Finally, and for completeness, in addition, to the above, the new constitutional arrangements in the EU have seen further and compelling mainstreaming equality duties on the institutions of the EU.  Thus Article 8 of the Treaty on the Functioning of the European Union provides that: “In all its activities, the Union shall aim to eliminate inequalities, and to promote equality, between men and women.”  And Articles 9 and 10, respectively, provide that: “In defining and implementing its policies and activities, the Union shall take into account requirements linked to the promotion of a high level of employment, the guarantee of adequate social protection, the fight against social exclusion, and a high level of education, training and protection of human health” and “In defining and implementing its policies and activities, the Union shall aim to combat discrimination based on sex, racial or ethnic origin, religion or belief, disability, age or sexual orientation.”
� 	C.15


� 	Joint DTI and Cabinet Office Release – this ran in parallel with the “Equalities Review” (chaired by Trevor Philips, now Chair of the Equality and Human Rights Commission, EHRC).


� 	Bill 85.


� 	Explanatory notes, para 10.


� 	Indeed the Bill itself had innovative aspects to it: it was the first time in a British Bill that the explanatory notes were interwoven and on a trial basis: � HYPERLINK "http://services.parliament.uk/bills/2008-09/equality.html" ��http://services.parliament.uk/bills/2008-09/equality.html� 


� 	Namely, the Equal Pay Act 1970; the Sex Discrimination Act 1975; the Race Relations Act 1976; the Sex Discrimination Act 1986; the Disability Discrimination Act 1996; the Employment Equality (Religion or Belief) Regulations 2003 SI 2003/1660; the Employment Equality (Sexual Orientation) Regulations 2003 SI 2003/1661; the Employment Equality (Age) Regulations 2006 SI 2006/1031 (other than Schedule 6 and 8); the Equality Act (Sexual Orientation) Regulations 2007 SI 2007/1263 and the Sex Discrimination (Amendment of Legislation) Regulations 2008 SI 2008/963.


� 	And to permit Regulations to be made in Northern Ireland addressing Sexual Orientation discrimination, Section 82, Equality Act 2006.


� 	Despite earlier indications that the new duty would be regressive: Discrimination Law Review: A Framework for Fairness: Proposals for a Single Equality Bill for Great Britain, paras 5.10 et seq.  Concerns remained about the substance of the duty, in particular because of the absence of specific reference to the fact that equality for disabled people may require more favourable treatment in the original draft of the duty in the Equality Bill (Bill 85 as published on 27 April 2009) – cf Disability Discrimination Act 1995, Section 49A(1)(d) and see evidence before the Public Bills Committee, June 2nd 2009, Q41, col.22.  The problem, as it was seen, was compounded by the fact that the positive action provisions apply to the protected characteristic of disability which might have confused public bodies into wrongly believing that positive action was only permissible in the case of disabled people where the positive action provisions were met (cll.152-153 and see evidence before the Public Bills Committee, June 2nd 2009, Q61, col.33).  This has been addressed by section 149(4) and (6).


� 	Section 76A, Sex Discrimination Act 1975; section 71, Race Relations Act 1976 and section 49A, Disability Discrimination Act 1995.


� 	See for example, Commission for Racial Equalities Code of Practice on the duty to promote Race Equality (2002, CRE), Race Relations Act 1976 (General Statutory Duty: Code of Practice) Order 2002, SI 2002/1435, para 3.2.


� 	“Direct Discrimination”; “Combined Discrimination: Dual Characteristics”; “Discrimination Arising from Disability”; “Gender Reassignment Discrimination: Cases of Absence from Work”; “Pregnancy and Maternity Discrimination: Non-Work Cases”; “Pregnancy and Maternity Discrimination: Work Cases”; “Indirect Discrimination”; “Failure to Comply with Duty (to make adjustments)” and “Relationships that have ended”.


� 	See side note to section 149.


� 	Defined in section 4 as “age; disability; gender reassignment; marriage and civil partnership; pregnancy and maternity; race; religion or belief; sex;” and “sexual orientation”.


� 	Section 76A, Sex Discrimination Act 1975; Section 71, Race Relations Act 1976 and Section 49A, Disability Discrimination Act 1995.


� 	Section 49(1)(a).


� 	The relevant characteristics refer only to (b) and (c).


� 	Section 71(1)(b), Race Relations Act 1976; Section 76A(1)(b), Sex Discrimination Act 1975 and Section 49A(1)(c) Disability Discrimination Act 1995.


� 	Section 149(3).  


� 	Though still a very long way from the outcome focus duties seen in other jurisdictions most notably South Africa: Promotion of Equality and Prevention of Unfair Discrimination Acts 2000 and 2002.


� 	An equality clause or rule, for these purposes, is defined by section 212(1), in the first place (see Schedule 28), and by sections 66, 67, 73 and 74.  A “non discrimination rule” is, again, in the first place defined by section 212(1) (see Schedule 28) and then by section 61.


� 	It was preceded by an earlier version but a very weaker version, see discussion in “The Equality Bill: A Sheep in Wolfs Clothing or Something More?” Karon Monaghan QC EHRLR (2009) 4512.


� 	Or of a description falling within that Schedule.


� 	See, for example, in the case of “hybrid” bodies the General Council of the Bar of England and Wales (in respect of its public functions) and many similar bodies.


� 	Section 71(5), RRA.


� 	Section 6(1), (3) and (5).


� 	Section 49B(1)(a), DDA.


� 	Section 49B(2), DDA.


� 	Section 76A(2)(b), SDA


� 	Paragraph 474-5.


� 	The less controversial ones apply to the exercise in a judicial functions and proceedings in Parliament, Schedule 18, paragraphs 3 and 4.  A para is also reserved to amend the Schedule by Order so as to add, vary or omit an exception subject to certain qualifications.


� 	Section 53(1) of the Children Act 1989, firstly, and section 82(5) of the Children Act 1989.


� 	Section 28(1)(a).  Children, of course, retain protection whether discrimination occurs on other grounds, e.g. race, gender etc in the fields of education and goods and services, the exercising of public functions and so on.


� 	See Childrens Rights Alliance; Young Equals Campaign (Evidence before the Public Bills Committee, June 2nd 2009, Q44, col.24 and see � HYPERLINK "http://www.crae.org.uk/protecting/age-discrimination.html" ��http://www.crae.org.uk/protecting/age-discrimination.html� 


� 	Adopted by the United National General Assembly in 1989 and coming into force in 1990.  Under the Convention children enjoy a broad range of rights including the right to education, the right to protection from economic exploitation and the right to non-discrimination “of any kind”; Article 2(1).


� 	Paragraph 2, Schedule 18.


� 	There is of course a close relationship between these concepts and given the premise of much of our immigration law, it may take very little in certain cases to uncover “colour” – discrimination guised as “nationality” or “ethnic or national origins” – based discrimination.


� 	It also creates a lack of harmony with the unlawful acts created under Part 3 of the Act addressing services and public functions which do apply to discrimination connected with race and therefore will compel equality in certain defined circumstances (and those are broad circumstances).


� 	Note SDA after DDA and footnote.


� 	See generally “Equality Law”, K Monaghan (2007, OUP).


� 	See John Halford’s presentation; see too, R (C (a minor)) v Secretary of State for Justice [2008] EWCA Civ 882; [2009] 2 WLR 1039.


� 	Section 155(1) and (2), Equality Act 2010.


� 	That will apply to only listed duties though it is anticipated, it appears, that “hybrid” bodies may be listed, albeit that this is not necessary in relation to the general duty which “applies to any organisation which is not listed, but which is carrying out a public function, but only in relation to that function” (paragraph 5.3, ibid).  It appears, however, there is an intention to include “hybrid” bodies following Royal Assent, para 5.3, ibid.  The Equality Bill will not change the enforcement procedures for the general and specific duties: “This means that enforcement of the general Equality Duty will be by judicial review or through the EHRC, while enforcement of any specific duties will be through the EHRC only”. Ibid. §5.6.


� 	Race Relations Act 1976 (Statutory Duties) Order 2001 SI 2001/3458, Article 2(2)(b); Disability Discrimination (Public Authorities) (Statutory Duties) Regulations 2005, SI 2005/2966, Article 2(3)(b) and Sex Discrimination Act 1975 (Public Authorities) (Statutory Duties) Order 2006 SI 2006/2930, Article 2(6)(c).


� 	Paragraphs 4.20 – 4.22.


� 	Paragraph 4.25.


� 


� 	Explanatory notes, paras 262 – 263.


� 	See, for example, the pro-active equal pay legislation in Ontario and Quebec, covering both public and private sector employers (excepting some small employers).  Ontario’s Pay Equity Act (Pay Equity Act R.S.O. 1990, see page 7) “was perhaps the most progressive pay equity statute of its time” (Pay Equity: A New Approach to a Fundamental Right, (Canadian) Pay Equity Task Force Final Report (2004), page 68.  Its section 7(1) provides that, “[e]very employer shall establish and maintain compensation practices that provide for pay equity [defined in terms of comparisons between male and female job classes] in every establishment of the employer”.  The statute imposes a positive obligation on each employer who has more than 10 employees to ensure that its own remuneration policies are not discriminatory.  It sets out clear methodological and procedural requirements for attaining a non-discriminatory wage structure.  The unit of comparison – the “establishment” – is all employees of an employers in a geographic division.  The Statute also permits the joining together of different employers at a single establishment by agreement.  The Pay Equity Act provides that the pay equity plan must be negotiated with any trade union representing employees.  Where there is no trade union, there is no obligation for an employer to discuss the pay equity plan with the employees, though they are entitled to comment on a posted plan, and to raise objections with the Pay Equity Commission if they disagree with it.  There are statutory bodies supporting the legislative framework.  The Pay Equity Commission is composed of two separate bodies – the Ontario Pay Equity Office and the Ontario Pay Equity Hearings Tribunal.  The Ontario Pay Equity Office performs various functions, including educational and advisory functions.  Ontario’s Pay Equity Hearings Tribunal adjudicates upon cases where a compliance order of the Pay Equity Office is appealed or where it is referred by the Pay Equity Office for enforcement.  Quebec’s Pay Equity Act (Pay Equity Act R.S.Q., see E-12.001) passed in 1996, adopts many of the characteristics of the Ontario model including the imposition of a positive obligation on employers in the public and private sectors.  Whilst not wholly successful, “it does appear that the level of compliance is higher under this kind of system than it is under complaint-based regimes or those which rely exclusively on an audit system.  The caveat attached to this is that there must be adequate support from the regulatory agency” (Pay Equity: A New Approach to a Fundamental Right, page 155).


� 	Equal Opportunities Commission: Code of Practice on Equal Pay (EOC, 2003), amongst other guidance, including that now issued by the Equality and Human Rights Commission.  


� 	http://www.fawcetsociety.org.uk/index.asp?PageID=728


� 	Check: http://www.fawcetsociety.org.uk/index.asp?PageID=754


� 	Side note.  See “Positive duties and Socio-Economic Disadvantage: Bringing Disadvantage onto the 	Equality Agenda”, Sandra Fredman [2010] EHRLR, forthcoming.


� 	With some exceptions and some specific elaboration: section 1(3).


� 	P 16.


� 	See the findings of the Equalities Review (established at the same time as the Discrimination Law Review, (referred to in note x above) to undertake “a route and branch review to investigate the causes of persistent discrimination and inequality in British society”, see joint DTI and Cabinet Office release and see “Fairness and Freedom: The Final Report of the Equalities Review”, (2007) page 13.


� 	Amongst others traditionally most disadvantaged: see “The National Minimum Wage, First Report of the Low Paid Commission” Cm 3976 (1998), Recommending the level at which the minimum wage should be set.


� 	Including, paradoxically and spitefully those excluded from the Equality Act, like those 	subject to immigration control, see below.


� 	Made by the Race Relations (Amendment) Act 2000.


� 	The Stephen Lawrence Inquiry, Report of an Inquiry by Sir William MacPherson of Cluny. Cm.4262-I (TSO, 1999), paras 46.27, 321.


� 	Wheeler v Leicester City Council [1985] 1AC 1054 HL at 1060 C-D per Ackner LJ in the Court of Appeal approved by Lord Roskill at 1077 F-G.


� 	Wheeler, supra at 1077 D-G; R v Lewisham LBC ex parte Shell UK Limited [1988] 1 ALL ER 938 at 951 D-C.


� 	See Speech of Mike O’Brien, Parliamentary Under-Secretary of State for the Home Department, HC Standing Committee D, 2 May 2000: “…the present duty, which is only on local Councils, can effectively be ignored by a Council that considers it “inappropriate”.  As a result it has had a limited and uneven impact in practice.  We have tried to avoid that in the new general duty”.  See also Speech of Lord Dholakia, HL Standing Committee, 13th January 2000, Cols 779-780:  “…Section 71 has not been effective…  In our view, the enactment of a strong clear, enforceable legal duty ought not to be delayed.  Only by imposing such a duty upon public bodies will the Government give tangible reality and consistency to their commitment to racial equality.” (emphasis added).


� 	Along with the duties, if enacted, in the Child Poverty Bill which will places a duty on the Secretary of State to meet UK income poverty targets and place a duty on the Secretary of State to publish a child poverty strategy evaluating progress towards the income targets and setting out future action. 


� 	Formal guidance is planned for Summer 2010, p 6.


� 	p 8.


� 	P 9.


� 	P 9.


� 	Established by the GEO and referred to in the Guide (p 13) but which reported after its publication.


� 	“An Anatomy of Economic Inequality in the UK: Report of the National Equality Panel”, (Jan 2010, 	GEO) (at � HYPERLINK "http://www.equalities.gov.uk/pdf/NEP%20Report%20bookmarkedfinal.pdf" ��http://www.equalities.gov.uk/pdf/NEP%20Report%20bookmarkedfinal.pdf�) P 387.


� 	“Blahspeak”, Stefan Collini, LRB Vol 32, No 7, 8 April 2010.


� 	P 385.


� 	See “Positive duties and Socio-Economic Disadvantage: Bringing Disadvantage onto the 	Equality Agenda”, Sandra Fredman [2010] EHRLR, forthcoming.


� 	The Committee on the Rights of the Child has expressed concern about the position of children belonging to certain minority groups. In particular, it has recently expressed the view that “the principle of non-discrimination is not fully implemented for all children in all parts of the State party and that there is unequal enjoyment of economic, social, cultural, civil and political rights, in particular for children with disabilities, children from poor families, Irish and Roma travellers’ children, asylum-seeker and refugee children, children belonging to minority groups, children in care, detained children and children aged between 16 and 18 years old”, Concluding observations: United Kingdom of Great Britain and Northern Ireland: CRC/C/15/Add.188, 9 October 2002.  See too, “The Child Poverty Action Act 2010: Holding the Government to Account for Promises in a Recessionary Climate?” E Palmer [2010] EHRLR, forthcoming.


� 	P 15.


� 	P 17.


� 	P 19.


� 	P 18.


� 	“Judicial Review, Socio-Economic Rights and the Human Rights Act”, E Palmer (Hart, 2007), p 26.


� 	Ibid, p 27.


� 	Section 3: “(1)     The relative low income target is that less than 10% of children who live in qualifying households live in households that fall within the relevant income group. (2)     For the purposes of this section, a household falls within the relevant income group, in relation to a financial year, if its equivalised net income for the financial year is less than 60% of median equivalised net household income for the financial year”; section 4: “(1)     The combined low income and material deprivation target is that less than 5% of children who live in qualifying households—(a)     live in households that fall within the relevant income group, and (b)     experience material deprivation. (2)     For the purposes of subsection (1)(a), a household falls within the relevant income group, in relation to a financial year, if its equivalised net income for the financial year is less than 70% of median equivalised net household income for the financial year. (3)     Regulations must specify the circumstances in which a child is to be regarded for the purposes of subsection (1)(b) as experiencing material deprivation in a financial year”; section 5: “(1)     The absolute low income target is that less than 5% of children who live in qualifying households live in households falling within the relevant income group. (2)     For the purposes of this section, a household falls within the relevant income group, in relation to a financial year, if its equivalised net income for the financial year is less than 60% of the adjusted base amount. (3)     “The adjusted base amount”, in relation to a financial year, is the base amount adjusted in a prescribed manner to take account of changes in the value of money since the base year. (4)     In this section— “the base amount” means the amount of median equivalised net household income for the base year; “the base year” means the financial year beginning with 1 April 2010”; section 6; “(1)     In relation to a financial year (“the relevant financial year”), the persistent poverty target is that less than the target percentage of children who have lived in qualifying households during each of the survey years have lived in households that have been within the relevant income group in at least 3 of the survey years. (2)  The survey years are— (a)  the calendar year that ends in the relevant financial year, and (b) the 3 previous calendar years. (3)  For the purposes of this section, the target percentage is a percentage to be prescribed by regulations made before 2015. (4)  For the purposes of this section, a household falls within the relevant income group, in relation to a calendar year, if its equivalised net income for the year is less than 60% of median equivalised net household income for the year. (5) Instead of exercising the power conferred by subsection (3), the Secretary of State may by regulations amend this section so as to substitute a different persistent poverty target for that set out in subsections (1) to (4). (6)     Regulations under subsection (5) may only be made— (a)  before 2015, and (b) with the consent of the Commission.” See too, “The Child Poverty Action Act 2010: Holding the Government to Account for Promises in a Recessionary Climate?” E Palmer [2010] EHRLR, forthcoming for a full discussion.





� 	Established by Section 8 


� 	See side note.


� 	“The Child Poverty Action Act 2010: Holding the Government to Account for Promises in a Recessionary 	Climate?” E Palmer [2010] EHRLR, forthcoming.





PAGE  
21

