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1. This paper covers:

(a) the purpose the Charter
(b) when actions of Member States are within the scope of EU law

(c) the difference between rights and principles

(d) what the UK’s protocol was designed to do
(e) some examples of what the Charter really means, and
(f) how the Charter has worked so far.
What is the Charter for?

2. It has long been clear that respect for fundamental rights is one of the general principles of EU law,
 and that the Court will look to sources such as international agreements and the common constitutional traditions of Member States when establishing what constitutes a fundamental right.
 But although the Maastricht Treaty confirmed this position by introducing Article 6 EU, it made it no clearer to the citizen which rights were protected in EU law. 

3. The purpose of the Charter was to fill this gap. It was intended to reaffirm the fundamental rights recognised in EU law, by setting them out in a single document and so making them  more visible.
 It was not intended to be a source of new rights.

4. The new Article 6(1) TEU says that the Charter, although it is not included in the text of the Treaties, will have “the same legal value as the Treaties”. This means, for instance, that it is legally binding, it is supreme over national law, and individuals can rely on its provisions in both vertical and horizontal cases. But this was already true of fundamental rights in EU law even before the Lisbon Treaty.
 So the words in Article 6(1) TEU do not in themselves change the status or nature of fundamental rights in the EU’s legal order: the legal effects of fundamental rights contained in the Charter when applied in EU law are the same as the legal effects of fundamental rights forming part of the general principles of EU law.

5. Indeed, the Charter does not purport to be an exhaustive list of fundamental rights that are recognised in EU law. It is a catalogue of the rights and principles that were recognised in 2000 and 2007. But the retention of the reference to common constitutional traditions in Article 6(3) TEU shows that rights may be recognised in EU law even if they are not included in the Charter. There is already at least one example of a case where it seems the Court has, on ordinary principles, recognised a fundamental right that appears to go further than the Charter.
 The point is that, by giving legal effect to the Charter, the Lisbon Treaty has neither accelerated nor arrested the process for giving effect to fundamental rights in EU law.
Actions of Member States
6. The Lisbon Treaty also does not alter the circumstances in which Member States are required to comply with fundamental rights under EU law. Article 51(1) of the Charter says:

“The provisions of this Charter are addressed to the institutions, bodies, offices and agencies of the Union with due regard for the principle of subsidiarity and to the Member States only when they are implementing Union law.”
7. The explanation to Article 51 says:

“As regards the Member States, it follows unambiguously from the case-law of the Court of Justice that the requirement to respect fundamental rights defined in the context of the Union is only binding on the Member States when they act in the scope of the law of the Union….
 The Court of Justice confirmed this case-law in the following terms: ‘In addition, it should be remembered that the requirements flowing from the protection of fundamental rights in the Community legal order are also binding on Member States when they implement Community rules ...’.
 Of course this rule, as enshrined in this Charter, applies to the central authorities as well as to regional or local bodies, and to public organisations, when they are implementing the law of the Union.”
8. The explanations show that Article 52(1) of the Charter is intended to codify the case law about the circumstances in which Member States need to take fundamental rights into account as general principles of EU law. In particular, even though Article 51(1) says that the Charter only applies to Member States when they are “implementing Union law”, the Charter rights will also apply in the other circumstances dealt with in the Court’s case law.

9. In Wachauf,
 the Court famously said that Member States must comply with fundamental rights when they implement EU law. The case concerned an EU regulation under which, when a rural lease expired, States could allow the departing lessee to keep his milk quota if he intended to carry on producing milk. The Court said:

“Since those requirements are also binding on the Member States when they implement Community rules, the Member States must, as far as possible, apply those rules in accordance with those requirements.”
10. So fundamental rights will bind Member States when they are taking legislative or administrative action to implement a Treaty obligation. For instance, action taken by a Member State pursuant to a regulation (as in the Wachauf case itself), legislative and administrative action implementing a directive,
 or actions by Member States that are a stage in the process of adopting an EU act,
 must be consistent with fundamental rights. On the other hand, fundamental rights do not apply where a Member State has not yet implemented obligations in a directive and the period for doing has not yet expired.

11. Furthermore, in the ERT case,
 the Court held that States must also respect fundamental rights when they rely on a derogation from EU law. For instance, a restriction on the free movement of persons will be unlawful when it breaches the right to respect for family life.

12. More generally, fundamental rights need to be taken into account when a State is acting ‘within the scope of EU law’.
 In Karner,
 the Court appeared to consider that national rules restricting advertising had to comply with general principles even though – as selling arrangements – they fell outside the scope of the provisions in the Treaty concerning the free movement of goods.
 
13. But fundamental rights do not apply in cases where the connection with EU law is too tenuous:
· In Defrenne,
 the Court held that individuals could not rely on the principle of equal treatment between men and women in proceedings against their employer, because at the time of the events in question the EU had not “assumed any responsibility for supervising and guaranteeing the observance of the principle of equality between men and women in working conditions other than remuneration.”

· In Grogan,
 the Court said that since a national law prohibiting distribution of information about abortion services did not amount to an interference with the freedom to provide services within the meaning of Article 56 TFEU (formerly Article 49 EC), EU law provided no basis on which the claimant could rely on the right to freedom of expression.
· In Metock
 the Court held that the principle of equal treatment was not infringed by treating EU citizens less favourably on the grounds that they had not exercised free movement rights, because such treatment fell outside the scope of EU law.

· In Maurin,
 the Court held that since the offence with which the defendant was charged involved national legislation falling outside the scope of EU law (because it went beyond the level of harmonisation required by the relevant directive), the Court did not have jurisdiction to consider whether the procedures breached the principles concerning fair trials.

· In Kremzow,
 the defendant was more ambitious, arguing that fundamental rights applied as general principles of EU law because imprisoning him would impede his right to move freely within the EU. The Court rejected his argument: the appellant’s situation was “not connected in any way with any of the situations contemplated by the Treaty provisions on freedom of movement for persons. Whilst any deprivation of liberty may impede the person concerned from exercising his right to free movement, the Court has held that a purely hypothetical prospect of exercising that right does not establish a sufficient connection with Community law to justify the application of Community provisions.” Also, he was convicted under national laws “which were not designed to secure compliance with rules of Community law”.

· Similarly, in Grado,
 the referring national court suggested that fundamental rights applied as general principles of EU law in a trial in Germany of a purely domestic criminal offence, merely by virtue of the fact that the defendants were nationals of another Member State who had exercised their free movement rights by moving to Germany to live. In a very brief judgment, the Court rejected the apparently frivolous
 preliminary reference.

· In a different context, in Annibaldi,
 the Court held that a law prohibiting activity within nature and archaeological parks did not come within the scope of EU law: it did not implement EU law; even though it could affect the operation of the common organisation of the agricultural markets, it was a general law pursuing different objectives; and Article 345 TFEU (formerly Article 295 EC) says that the Treaty does not affect national laws concerning property ownership.

14. The explanations make it clear that the Lisbon Treaty does not alter any of these principles, or extend the circumstances in which individuals can rely on fundamental rights to challenge the actions of Member States. The Charter simply codifies the Court’s long-standing case law on these points.

Rights and principles

15. Some provisions of the Charter refer not to rights but to ‘principles’.
 Article 52(5) explains the difference: 

“The provisions of this Charter which contain principles may be implemented by legislative and executive acts taken by institutions, bodies, offices and agencies of the Union, and by acts of Member States when they are implementing Union law, in the exercise of their respective powers. They shall be judicially cognisable only in the interpretation of such acts and in the ruling on their legality.”
16. The explanation goes into more detail:

“Paragraph 5 clarifies the distinction between ‘rights’ and ‘principles’ set out in the Charter. According to that distinction, subjective rights shall be respected, whereas principles shall be observed (Article 51(1)). Principles may be implemented through legislative or executive acts (adopted by the Union in accordance with its powers, and by the Member States only when they implement the law of the Union); accordingly, they become significant for the Courts only when such acts are interpreted or reviewed. They do not however give rise to direct claims for positive action by the Union’s institutions or Member States authorities. This is consistent both with case-law of the Court of Justice (cf. notably case-law on the ‘precautionary principle’ in Article 191(2) of the Treaty on the Functioning of the European Union…;
 and a series of judgments on Article 33 (ex 39) on the principles of agricultural law…
) and with the approach of the Member States’ constitutional systems to ‘principles’ particularly in the field of social law. For illustration, examples for principles recognised in the Charter include e.g. Articles 25, 26 and 37. In some cases, an Article of the Charter may contain both elements of a right and of a principle, e.g. Articles 23, 33 and 34.”
17. The explanation lists some of the provisions in the Charter that contain principles rather than rights, but the list is not exhaustive. Typically, a principle will be identified as such in the explanations, or it will start with words such as “the Union shall respect…”. They are no different from, and in some cases replicate, many long-standing provisions in the Treaties that similarly do not grant individual rights.

18. Article 52(5) provides that principles are “judicially cognisable only in the interpretation of [acts that implement them] and in the ruling on their legality.”

19. The explanation goes into more detail about what that means. It puts the principles in the Charter on the same footing as other principles that are expressly set out in the Treaties. For instance, it refers to cases about Article 191(2) TFEU (formerly Article 174(2) EC), that says EU policy on the environment “shall be based on the precautionary principle”. It also refers to cases about Article 39 TFEU (formerly Article 33 EC), that sets the objectives of the common agricultural policy and what the legislature should take into account when achieving those objectives. 

20. As the explanations say, there are a number of cases in which the Court has considered the effect of principles set out in the Treaty. There are some cases in which litigants have relied on principles in the Treaty to challenge the validity of EU legislation.
 There are also cases where the Court has used principles to help interpret EU legislation.
 However, there do not appear to be any cases where principles have been relied on in order to challenge the validity of national legislation.

21. An argument that the EU legislature has failed to take proper account of a principle is essentially an argument that it has misused its powers – which is to say that its exclusive or main purpose is to achieve an end other than that stated in the Treaty.
 However, there appear to be no cases in which the Court has accepted that EU legislation is invalid because it fails to take proper account of a principle in the Treaty.

22. It is also clear that the Court may rely on principles to help interpret EU legislation, even when the legal basis for that legislation does not mention the principle in question. For instance, in Greenpeace France
 the Court interpreted a directive based on Article 114 TFEU (formerly Article 95 EC) in a way that was consistent with the precautionary principle.

23. It therefore seems likely – although so far it seems never to have happened – that the Court can in extreme cases find that EU legislation is invalid if it fails to take a principle sufficiently into account, but only if it does so in a way that is tantamount to an abuse of power. The Court can also rely on principles in order to interpret legislation that explicitly or implicitly gives effect to those principles.

24. It is far harder to imagine a case where a pure principle could be used to strike down national legislation that implemented or derogated from EU law. The Court might interpret a directive consistently with a principle in a way that limited Member States’ discretion about how to implement it. There, though, the national legislation would be disapplied because it was inconsistent with the directive rather than because it directly conflicted with the principle. It is difficult to see how it could be said, for instance, that a State had derogated from its duty to allow free movement in a way that was inconsistent with principles. The question would be whether the State had acted within the limits of the permitted derogation, rather than whether it had abused a power granted by EU law.
The UK’s protocol
25. Although the Charter Protocol is in terms that are specific to the UK and Poland, it does no more than to set out some of the points of general application to all Member States discussed above about the Charter’s effects and status in more detail.
 

26. Article 1(1) of the Charter Protocol says:

“The Charter does not extend the ability of the Court of Justice, or any court or tribunal of Poland or of the United Kingdom, to find that the laws, regulations or administrative provisions, practices or action of Poland or of the United Kingdom are inconsistent with the fundamental rights, freedoms and principles that it reaffirms.”
27. This is a straightforward consequence of the fact that the Charter does not create any new rights or principles, and does not create any new circumstances in which those rights and principles can be invoked. So the Charter does not ‘extend’ the ability of any court to strike down UK law, because it does not ‘extend’ any aspect of EU law. It simply confirms what was already the case: that courts may strike down national laws coming within the scope of EU law if they are inconsistent with fundamental rights that are general principles of EU law.

28. Article 1(2) of the Charter Protocol says:

“In particular, and for the avoidance of doubt, nothing in Title IV of the Charter creates justiciable rights applicable to Poland or the United Kingdom except in so far as Poland or the United Kingdom has provided for such rights in its national law.”
29. This paragraph applies “in particular” to the social and economic provisions in Title IV of the Charter (Articles 27 to 38), and confirms that they either contain principles, or do no more than reflect the rights that already exist in UK law.

30. For instance, where a provision in the Charter contains a principle, Article 52(5) of the Charter provides that it is it is judicially cognisable only in the interpretation of acts implementing that principle and in ruling on their legality. Such provisions do not contain justiciable rights. Other provisions in the Charter expressly refer back to national laws and practices, and in the light of Article 52(6) of the Charter, those provisions give no greater rights than are bestowed by the national laws and practices in question.

31. As the opening words of Article 1(2) show, the reference to Title IV is not intended to identify exhaustively the provisions in the Charter that create no rights going beyond those provided for in national law. Since the paragraph only confirms what is already the case, the same is also true of other social and economic provisions in the Charter that do not create justiciable rights (such as Articles 25 and 26, that the explanations expressly say are principles rather than rights).

32. Some provisions of the Charter reflect provisions of EU law that are directly applicable. For instance, Article 34(2) reflects the rules in Regulations 1408/71 and 1612/68 that – being regulations – have not been transposed into UK law (and, of course, provisions of directives that are reflected in the Charter might be directly effective if the UK has not fully transposed them). Those rights clearly have effect in the UK, notwithstanding the words in Article 1(2) of the protocol that say they are only justiciable “in so far as the United Kingdom has provided for such rights in its national law”: the UK has provided for those directly effective rights in its national law by enacting s.2(1) of the European Communities Act 1972.

33. Finally, Article 2 of the Charter Protocol says:

“To the extent that a provision of the Charter refers to national laws and practices, it shall only apply to Poland or the United Kingdom to the extent that the rights or principles that it contains are recognised in the law or practices of Poland or of the United Kingdom.”
34. This applies to provisions in the Charter that refer back to national law and practice. It reinforces the point – as provided for in Article 52(6) of the Charter – that those provisions are limited in the same way as national law.

35. It follows that nothing in the protocol is intended to reduce the extent to which courts applying EU law may already have regard to fundamental rights, freedoms and principles. It is only intended to confirm that the new reference to the Charter in Article 6 EU does not increase the extent to which courts may do so.

Examples of how the Charter works
36. Some of the provisions simply replicate rights in the ECHR. Article 52(3) makes it clear that even if they are worded slightly differently, they mean exactly the same. The explanation to Article 53 includes a complete list of the provisions in the Charter that exactly correspond to rights in the ECHR.

37. Some of the provisions in the Charter reflect rights that the ECJ has already said are recognised in EU law.

· For instance, Article 1 says: “Human dignity is inviolable. It must be respected and protected.” In Netherlands v Parliament and Council
 the Court confirmed that the fundamental right to human dignity and integrity was a general principle of EU law.

· Articles 15 and 16 set out the right to choose an occupation, engage in work, and conduct a business. The ECJ recognised these rights in some of its earliest decisions on the general principles of EU law.

· Article 21 concerns non-discrimination. The Court has long held that the right to be treated equally is part of EU law.
 As the explanations say, this right is distinct from the EU’s specific power under Article 19 TFEU (formerly Article 13 EC) to legislate to prohibit discrimination on specified grounds.

· Article 28 concerns the right to strike. In Viking Line,
 the Court concluded that the right to take collective action was a fundamental right that formed part of the general principles of EU law. It also took into account the way in which the Charter formulated that right, taking into account that as Article 28 of the Charter says, those rights are to be protected “in accordance with EU law and national laws and practices.”

· Article 49 (the right to an effective remedy and a fair trial) goes further than Article 6, as the explanation says, because in EU law “the right to a fair hearing is not confined to disputes relating to civil law rights and obligations.” Again, that is well-established in the ECJ’s case law.

38. Some of the provisions in the Charter simply restate rights that arise under the EU’s existing secondary legislation.
· Article 27 says: “Workers or their representatives must, at the appropriate levels, be guaranteed information and consultation in good time in the cases and under the conditions provided for by Union law and national laws and practices.” As the explanation makes clear,
 this article simply reflects existing EU legislation, and it is for the national law of each EU State to decide whether to give any rights going further than EU legislation.
· Article 31 says: “1. Every worker has the right to working conditions which respect his or her health, safety and dignity. 2. Every worker has the right to limitation of maximum working hours, to daily and weekly rest periods and to an annual period of paid leave.” Again, the explanations
 show that these rights reflect existing EU legislation and are subject to the same limits.

39. And some are principles rather than rights.

· Article 22 says: “The Union shall respect cultural, religious and linguistic diversity.” The explanations say: “This Article has been based on Article 6 of the Treaty on European Union and on Article 151(1) and (4) of the EC Treaty, now replaced by Article 167(1) and (4) of the Treaty on the Functioning of the European Union, concerning culture…”
· Article 25 says: “The Union recognises and respects the rights of the elderly to lead a life of dignity and independence and to participate in social and cultural life.” The explanation of Article 52(5) lists Article 25 as an example of a principle.
· Article 37 says: “A high level of environmental protection and the improvement of the quality of the environment must be integrated into the policies of the Union and ensured in accordance with the principle of sustainable development.” The explanation of Article 52(5) lists Article 37 as an example of a principle.

· Article 38 says: “Union policies shall ensure a high level of consumer protection.” The explanation says: “The principles set out in this Article have been based on Article 169 of the Treaty on the Functioning of the European Union.”
The effects of the Charter
40. Are the Court and the EU institutions paying enough attention to the provisions other than Article 6(1) TEU and the substantive provisions in the Charter?
41. The Commission is keen to emphasise the significance of the Charter, but in terms that are consistent with its status as a prominent restatement of rights already recognised in the EU’s legal order rather than a source of new rights.

42. But there still seems to be confusion in some quarters, that apparently derives simply from a failure to read all of the provisions together.
 In particular, there is a temptation for readers to get no further than Article 6(1) TEU and the bald statements in the operative provisions of the Charter.

43. But another interesting development is that the European Court of Human Rights is starting to have regard to the statements of rights set out in the Charter when interpreting the ECHR. In GN v Italy,
 for instance, the Strasbourg Court  took into account the consensus reflected in Article 21 of the Charter when concluding that Article 14 of the ECHR covers different treatment based on genetic features. And in Scoppola v Italy,
 the Court of Human Rights took into account Article 49(1) of the Charter
 when it concluded – departing from its earlier case law – that Article 7 of the ECHR gives defendants the right to benefit from the retrospective application of a more lenient sentence.
� Case 29/69 Stauder [1969] ECR 419; Case 11/70 Internationale Handelsgesellschaft [1970] ECR 1125.


� Case 44/79 Hauer [1979] ECR 3727, paragraph 15, confirming “that fundamental rights form an integral part of the general principles of the law, the observance of which it ensures; that in safeguarding those rights, the Court is bound to draw inspiration from constitutional traditions common to the Member States, so that measures which are incompatible with the fundamental rights recognized by the constitutions of those states are unacceptable in the Community; and that, similarly, international treaties for the protection of human rights on which the Member States have collaborated or of which they are signatories, can supply guidelines which should be followed within the framework of Community law.”


� Presidency Conclusions of the Cologne European Council, June 1999. See the preamble to the Charter: “To this end, it is necessary to strengthen the protection of fundamental rights in the light of changes in society, social progress and scientific and technological developments by making those rights more visible in a Charter… The Charter reaffirms, with due regard for the powers and tasks of the Union and the principle of subsidiarity, the rights as they result, in particular, from the constitutional traditions and international obligations common to the Member States, the European Convention for the Protection of Human Rights and Fundamental Freedoms, the Social Charters adopted by the Union and by the Council of Europe and the case law of the Court of Justice of the European Union and of the European Court of Human Rights.”


� Case C-540/03 Parliament and Council (Family Reunification) [2006] ECR I-5769, paragraph 38: “the principal aim of the Charter, as is apparent from its preamble, is to reaffirm ‘rights as they result, in particular, from the constitutional traditions and international obligations common to the Member States, the Treaty on European Union, the Community Treaties, the [ECHR], the Social Charters adopted by the Community and by the Council of Europe and the case-law of the Court … and of the European Court of Human Rights’.” See also Case C-432/05 Unibet [2007] ECR I-2271, paragraph 37; Case C-303/05 Advocaten voor de Wereld [2007] ECR I-3633, paragraph 46; Case C-438/05 Viking Line [2007] ECR I-10779, paragraphs 43 and 44; Case C-341/05 Laval [2007] ECR I-11767, paragraphs 90-91; Case C-402/05P Kadi [2008] ECR I-6351, paragraph 335.


� E.g. Case C-260/89 ERT, paragraph 41: “the Community cannot accept measures which are incompatible with observance of... human rights”; Case C-144/04 Mangold [2005] ECR I-9981, paragraph 75; Alabaster v Woolwich [2005] EWCA Civ 508.


� Case C-370/05 Festersen [2007] ECR I-1129, paragraphs 35-37: “account must be taken of the fact that that requirement restricts not only the free movement of capital but also the right of the acquirer to choose his place of residence freely, a right which he is, however, guaranteed by Article 2(1) of Protocol No 4 to the Convention for the Protection of Human Rights and Fundamental Freedoms, signed in Rome on 4 November 1950 (‘the ECHR’).”


� The explanations refer to Case 5/88 Wachauf [1989] ECR 2609, Case C-260/89 ERT [1991] ECR I-2925, and Case C-309/96 Annibaldi [1997] ECR I-7493. The version of the explanations that accompanied the 2000 Charter only refers to Wachauf and ERT.


� Case C-292/97 Karlsson [2000] ECR 2737, paragraph 37.


� Case 5/88, [1989] ECR 2609, paragraphs 19 and 22. See also Case C-2/92 Bostock [1994] ECR I-955, paragraph 16; Cases C-20/00 and C-64/00 Booker Aquaculture [2003] ECR I-7411; Case C-442/00 Rodríguez Caballero [2002] ECR I-11915, paragraphs 30-32; Case C-144/04 Mangold [2005] ECR I-9981, paragraph 75; Case C-540/03 Parliament v Council (Family Reunification) [2006] ECR I-5769, paragraphs 104-105.


� E.g. Case C-20/00 Booker Aquaculture [2003] ECR I-7411


� E.g. Case C-97/91 Borelli [1992] ECR I-6313, paragraphs 14-15 (“Since the opinion of the Member State on whose territory the project is to be carried out forms part of a procedure which leads to the adoption of a Community decision, that Member State is obliged to comply with the aforesaid requirement of judicial control”).


� Case C-427/06 Bartsch [2008] ECR I-7245, paragraph  24.


� Case C-260/89, [1991] ECR I-2925, paragraph 43. See also Case C-368/95 Heinrich Bauer Verlag [1997] ECR I-3689, paragraph 24


� Case C-60/00 Carpenter [2002] ECR I-6279, paragraph 40. See also Case C-309/06 Marks & Spencer [2008] ECR I-2203, where the Court confirmed that national laws maintained under a “standstill” provision in a Directive must also comply with the general principles of EU law.


� E.g. C-260/89 ERT [1991] ECR I-2925, paragraph 42; Case C-85/97 SFI [1998] ECR I-7447, paragraph 29; Case C-442/00 Rodríguez Caballero [2002] ECR I-11915, paragraph 31; Case C-144/04 Mangold [2005] ECR I-9981, paragraph 75.


� Case C-71/02, [2004] ECR I-3025, paragraph 49. The Court said simply that the national legislation in question “falls within the field of application of Community law”. Compare paragraph 68 of the Advocate General’s Opinion (in his view, there was only any need to consider whether the national rule was justified if it restricted the free movement of goods).


� See Cases C-267/91 and C-268/91 Keck [1993] ECR I-6097. Contrast Case C-159/90 Grogan [1991] ECR I-4685, paragraph 31. Perhaps the reason for the decision in Karner is that, unlike the measures at issue in cases like Kremzow, the national rule in this case clearly had an effect on intra-Community trade even if it was not an effect to which Article 34 TFEU (formerly Article 28 EC) applied.


� Case 149/77, [1978] ECR 1365, paragraphs 30-32


� Case C-159/90, [1991] ECR I-4685, paragraph 31. Contrast Case C-71/02 Karner [2004] ECR I-3025, paragraph 49, discussed below.


� Case C�127/08, [2008] ECR I-6241, paragraphs  76 to 78.


� Case C-144/95, [1996] ECR I-2909, paragraph 12.


� See also Cases 60/84 and 61/84 Cinetheque [1985] ECR 2605, paragraph 26 (general principles did not apply to a national law regulating film distribution, because it was a national matter falling outside the scope of Community law); Case 12/86 Demirel [1987] ECR 3719, paragraph 28 (since Community law did not define the conditions in which States had to allow the family reunification of Turkish workers, the rules in question did not implement Community law, so the Court had no jurisdiction to consider whether they were compatible with Article 8 of the ECHR); Case C-159/90 Grogan [1991] ECR I-4685, paragraph 31 (national laws prohibiting distribution of information about abortion do not restrict the freedom to provide services, so general principles did not apply).


� Case C-299/95, [1997] ECR I-2629, paragraphs 16-18.


� Case C-291/96, [1997] I-5531


� The referring court had asked if the defendants’ fundamental rights were infringed by the failure of the prosecution papers to refer to the defendants with the courtesy title of “Herr”.


� Case C-309/96, [1997] ECR I-7493, paragraphs 21-23.


� See the discussion in the Tenth Report of the House of Lords Select Committee on European Union (2007-8) at paragraph 5.17. The preamble to the Charter also refers to ‘freedoms’, but there is nothing in the text of the Charter to suggest that this is a separate category from rights and principles: see the discussion in the House of Lords Select Committee Report, paragraphs 5.15 and 5.16.


� The explanation refers to Case T-13/99 Pfizer [2002] II-3305, “with numerous references to earlier case law”.


� The explanation refers to Case 265/85 Van den Berg [1987] ECR 1155, concerning scrutiny of the principle of market stabilisation and of reasonable expectations.


� E.g. Article 152(1) EC: “A high level of human health protection shall be ensured in the definition and implementation of all Community policies and activities”. Similarly, Article 151 TFEU (formerly Article 136 EC) requires the Community to have in mind the fundamental social rights in the Social Charter and the Community Charter when pursuing its objectives. For the way in which the legislature takes account of these principles, see for instance, Case C-376/98 Germany v Council and Parliament (“Tobacco Advertising”) [2000] ECR I-8419, paragraph 88: “provided that the conditions for recourse to… a legal basis are fulfilled, the Community legislature cannot be prevented from relying on that legal basis on the ground that public health protection is a decisive factor in the choices to be made. On the contrary, the third paragraph of Article [152](1) provides that health requirements are to form a constituent part of the Community’s other policies and Article [95](3) expressly requires that, in the process of harmonisation, a high level of human health protection is to be ensured.”


� Compare the provisions in the Charter that reflect rights created by EU legislation, such as Articles 27 and 45(2). Such rights go no further than the EU legislation that gives them their substance. But individuals may rely directly on those rights to challenge acts of the Member States, just as they can rely on the rights created by the EU legislation itself. In that respect, they are different from principles, that can only be relied on to interpret or challenge the legislation that implements them.


� Case C-331/88 Fedesa and Others [1990] ECR I-4023, Case C-405/92 Mondiet [1993] ECR I-6133, Case C-179/95 Spain v Council [1999] ECR I-6475.


� Case C-435/92 APAS [1994] ECR I-67, Case C-6/99 Greenpeace France and Others [2000] ECR I-1651.


� E.g. Case C-331/88 Fedesa and Others [1990] ECR I-4023, paragraphs 22-27: agricultural legislation was not an abuse of powers, because it was not “foreign to the objectives of the common agricultural policy”.


� The explanation cites Case T-13/99 Pfizer [2002] II-3305, a case about the precautionary principle, in which the CFI found that the legislature had not exceeded the bounds of its discretion (paragraph 389), and refused to substitute its own assessment of the evidence for that of the institutions, “on which the Treaty confers sole responsibility in that regard” (paragraph 393). The explanations also mention Case 265/85 Van den Berg [1987] ECR 1155, where the Court rejected an argument that a measure was invalid because the legislature had failed to observe the principle of market stabilization, bearing in mind that it was open to the institutions to give temporary priority to one of the individual aims of the common agricultural policy (paragraph 20).


� Case C-6/99, [2000] ECR I-1651, paragraphs 40-47. In paragraph 44, the Court seems to have taken into account that provisions of the directive reflected observance of that principle: “observance of the precautionary principle is reflected in the notifier’s obligations, laid down in Article 11(6) of Directive 90/220, immediately to notify the competent authority…”. This case also shows that the Court may take principles into account even when they are not specifically set out in the power on which EU legislation is based: Greenpeace France was about a directive based on Article 114 TFEU (formerly Article 95 EC) rather than Article 191(2) TFEU (formerly Article 174(2) EC). In Pfizer, paragraphs 114-5, the CFI considered that the precautionary principle was a general principle rather than one that was specific to measures based on Article 191(2) TFEU: “In accordance with Article [191(2) TFEU], the precautionary principle is one of the principles on which Community policy on the environment is based… Moreover, the existence of such a principle has in essence and at the very least implicitly been recognised by the Court of Justice…”


� See the preamble to the protocol: “whereas the Charter reaffirms the rights, freedoms and principles recognised in the Union and makes those rights more visible, but does not create new rights or principles;… noting the wish of Poland and the United Kingdom to clarify certain aspects of the application of the Charter”. See also the House of Lords Select Committee Report, paragraph 5.103(d).


� See the House of Lords Select Committee Report, paragraph 5.103(a).


� See the House of Lords Select Committee Report, paragraph 5.103(b): “Article 1(2) is in line with the frequent references in the Title IV rights to national laws and practices and also with Article 52(5) of the Charter which sets out the approach which should be taken to ‘principles’ in the Charter. But it also brings some welcome clarity to Title IV. Article 52(5) read in the light of the Explanations could have led to a conclusion that some Title IV ‘rights’, such as Article 33, represent enforceable rights which could be relied upon directly before British courts. The Protocol appears to put beyond doubt that this would not be possible. In these circumstances it must be regarded as very unlikely that the ECJ would, in interpreting the Charter, hold that Title IV involved justiciable rights in relation to any Member State, but Article 1 paragraph 2 of the Protocol would in our view preclude it making such a ruling in relation to the United Kingdom…”


� This applies to the following provisions in the Charter (that overlap to some extent with those to which Article 1(2) of the protocol expressly applies): right to marry and right to found a family (Article 9); right to conscientious objection (Article 10(2)); freedom to found educational establishments, and rights of parents to ensure education in accordance with convictions (Article 14(3)); freedom to conduct a business (Article 16); workers’ right to information and consultation (Article 27); right of collective bargaining and action (Article 28); protection in the event of unjustified dismissal (Article 30); social security and social assistance (Article 34); health care (Article 35); access to services of general economic interest (Article 36). See the House of Lords Select Committee Report, paragraph 5.103(c).


� Articles 2, 4, 5(1), 5(2), 6, 7, 10(1), 11, 17, 19(1), 19(2), 48 and 49(1).


� Case C-377/98, [2001] ECR I-7079, paragraph 70. The question in the case was whether a directive on the legal protection of biotechnological inventions, by allowing isolated parts of the human body to be patented, breached fundamental rights. The Court said: “It is for the Court of Justice, in its review of the compatibility of acts of the institutions with the general principles of Community law, to ensure that the fundamental right to human dignity and integrity is observed.” The Court concluded, at paragraph 77: “… as regards living matter of human origin, the Directive frames the law on patents in a manner sufficiently rigorous to ensure that the human body effectively remains unavailable and inalienable and… human dignity is thus safeguarded.”


See also the explanation of Article 1 of the Charter.


� Case 4/73 Nold [1974] ECR 491; Case 44/79 Hauer [1979] ECR 3727, paragraph 32; Case 234/85 Keller [1986] ECR 2897, paragraph 8


� See, among many examples, Cases 117/76 and 16/77 Ruckdeschel [1977] ECR 1753; Case 265/78 Ferwerda [1980] ECR 617, paragraph 7; Cases C-181/88 et al Deschamps [1989] ECR 4381, paragraphs 17-18; Case C-2/92 Bostock [1994] ECR I-955, paragraph 23; Case C-173/07 Emirates Airlines [2008] ECR I-5327, paragraphs  37 to 39; Cases C�402/07 and C�432/07 Sturgeon, judgment of 19 November 2009, paragraphs 48 to 61; Case C�127/08 Metock [2008] ECR I-6241, paragraphs 76 to 78; Case 149/77 Defrenne [1978] ECR 1365, paragraphs 26-28; Case C-13/94 P v S [1996] ECR I-2143, paragraphs 18-20; Case 130/75 Prais [1976] ECR 1589, paragraphs 7-8 and 18; Case C-122/99P D v Council [2001] ECR I-4319, paragraphs 47-52; Case C-144/04 Mangold [2005] ECR I-9981, paragraph 75.


� Case C-438/05, [2007] ECR I-10779, paragraphs 43-44. See also the Advocate General’s Opinion, paragraph 60 (“the rights to associate and to collective action are of a fundamental character within the Community legal order, as the Charter of Fundamental Rights of the European Union reaffirms”); Case C-341/05 Laval [2007] ECR I-11767, Advocate General’s Opinion of 23 May 2007, paragraphs 67 to 78; and Case C-267/06 Tadao Maruko, judgment of 1 April 2008, paragraph 78.


� Paragraph 44.


� Case 294/83 Les Verts [1988] ECR 1339; Case 222/84 Johnston [1986] ECR 929, paragraph 18; Case 222/86 Heylens [1987] ECR 4097, paragraph 14; Case C-97/91 Borelli [1992] ECR I-6313, paragraph 14.


� “This Article appears in the revised European Social Charter (Article 21) and in the Community Charter on the rights of workers (points 17 and 18). It applies under the conditions laid down by the law of the Union and by national laws. The reference to appropriate levels refers to the levels laid down by the law of the Union or by national laws and practices, which might include the European level when the legislation of the Union so provides. There is a considerable Union acquis in this field: Articles 154 and 155 of the Treaty on the Functioning of the European Union, and Directives 2002/14/EC (general framework for informing and consulting employees in the European Community), 98/59/EC (collective redundancies), 2001/23/EC (transfers of undertakings) and 94/45/EC (European works councils).”


� “1. Paragraph 1 of this Article is based on Directive 89/391/EEC on the introduction of measures to encourage improvements in the safety and health of workers at work. It also draws on Article 3 of the Social Charter and point 19 of the Community Charter on the rights of workers, and, as regards dignity at work, on Article 26 of the revised Social Charter. The expression ‘working conditions’ must be understood in the sense of Article 156 of the Treaty on the Functioning of the European Union. 2. Paragraph 2 is based on Directive 93/104/EC concerning certain aspects of the organisation of working time, Article 2 of the European Social Charter and point 8 of the Community Charter on the rights of workers.”


� Contribution by Viviane Reding, Vice-President of the European Commission responsible for Justice, Fundamental Rights and Citizenship, “Towards a European Area of Fundamental Rights: The EU’s Charter of Fundamental Rights and Accession to the European Convention of Human Rights”, High Level Conference on the Future of the European Court of Human Rights, Interlaken, 18 February 2010: “Our EU Charter represents the most modern codification of fundamental rights in the world. We Europeans can be proud of it. The Charter entrenches all the rights found in the European Convention on Human Rights. The meaning and scope of these rights are the same as those laid down by the ECHR. The Charter, however, goes further and also enshrines other rights and principles, including economic and social rights resulting from the common constitutional traditions of the EU Member States, the case law of the European Court of Justice and other international instruments. In the Charter, we also find the so-called ‘third generation’ fundamental rights, such as data protection, guarantees on bioethics and on good and transparent administration. And Article 53 of the Charter makes it clear that the level of protection provided by the Charter must be at least as high as that of the Convention. Often, it will go beyond. This legally binding Charter for 27 countries represents a major step forward in terms of political commitment for fundamental rights, of legibility and of legal certainty. The new European Commission will make this visible by adding to the solemn oath we will be taking soon before the European Court of Justice in Luxembourg an explicit reference to the Charter.”


� For instance the Court’s press release 104/09 says, inaccurately, that “the Charter cannot be invoked against the United Kingdom or Poland, which are covered by a derogation, the effect of which is that the Charter will not extend the ability of the Court of Justice or of any court or tribunal of those two Member States to find that laws, regulations or administrative provisions, practices or action are inconsistent with the fundamental rights or principles that it reaffirms.”


� For instance, in its earliest cases since the Lisbon Treaty came into force, the Court has tended to refer only to Article 6(1) TEU and the Charter rights themselves. For instance, in Case C-555/07 Kücükdeveci, judgment of 19 January 2010, paragraph 22, the Court simply said: “It should also be noted that Article 6(1) TEU provides that the Charter of Fundamental Rights of the European Union is to have the same legal value as the Treaties. Under Article 21(1) of the charter, ‘[a]ny discrimination based on… age… shall be prohibited’.”


� App. No. 43134/05, judgment of 1 December 2009, paragraphs 126-127.


� App. No. 10249/03, judgment of 17 September 2009, paragraphs 105-109.


� “If, subsequent to the commission of a criminal offence, the law provides for a lighter penalty, that penalty shall be applicable.” The ECJ had already recognised this right in Case C-387/02 et al Berlusconi [2005] I-3575, paragraphs 68-69: “The principle of the retroactive application of the more lenient penalty forms part of the constitutional traditions common to the Member States. It follows that this principle must be regarded as forming part of the general principles of Community law which national courts must respect when applying the national legislation adopted for the purpose of implementing Community law and, more particularly in the present cases, the directives on company law.”
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